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A. IDENTITY OF PETITIONER

Respondent, the State of Washington, by and through Megan M.
Valentine, Grays Harbor County Deputy Prosecuting Attorney, asks this
Court to accept review of the Court of Appeals decision terminating
review designated in Part B of this petition.
B.  RELIEF REQUESTED

The State seeks review of the Court of Appeals decision that
reversed thé decision of the superior court and ordered the case ais1nissed
because the statute criminalizing Sexual Misconduct.with a Minor does"
not criminalize sexual intercbu.rse between a school employee and a
registered student if the registered student is 18 years of age or older.
Division II’s opinion was filed January 13, 2009.
C. ISSUE PRESENTED FOR REVIEW

Whether RCW 9A.44.093(1)(b) criminalizes sexual intercourse
between a school employee and a registered student who is 18 years of age
or older. |
D. STATEMENT OF THE CASE

Matthew Hirschfelder was charged by Information filed in Grays

A copy of the Court of Appeals decision is in the appendix at pages A-1 through
A-21. . . : ,



Harbor Superior Court on May 18, 2007 with one count of Sexual
Misconduct with a Minor in the First Degree under RCW 9.44.093(1)(b)?
The State alleges that at the time of the incident Hifschfelder was
employed by the Hoquiam School District as a Choir Teacher. A.N.T. was
~a student at Hoquiam Hi gh School, where Hirschfelder taught, and a
member of the- choir. Hirschfelder was more than 60 months older than
A.N.T. on the night of the book signing, held at the school, Hirschfelder
had sexual intercourse with AN.T. A.N.T. was 18. The book signing was
held a short time before A.N.T’s graduation from Hoquiam High School.?
Hirschfelder filed a Motion to Dismiss under Knapstad on July 13,
2007 and subsequently challenged the Statute’s constitutionality. Qn
September 4, 2007, the triai court denied the Motion to Dismiss uﬁder
Knapstad and found the statute Constitutional. Discretionary review was
granted and Division II held that RCW 9A.44.093(1)(b) is ambiguous but
‘that legislati{/e history indicates that the legislature intended to only

criminalize sexual contact between school employees and students aged 16

A copy is attached as Appendix B-1.

A copy of the motion and declaration in support of motion for bench warrant is
attached as Appendix C1 through C-3.
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and 17.* The State files this timely petition for review.
E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
Division II"s decision that RCW 9A.44.093(1)(b) does not
criminalize sexual intercourse between a school employeé and registered
student who is 18 directly conflicts with Division IIl’s opinion in State v,
Clinkenbeard and review is appropﬁate under RAP 13.4(b)(2). If the State
prevails, review of the underlying right or privacy and vagueness issues
raised is also appropriate as they involve significant questions of law under |
the Constitution of the State of Washington and of the United States as
outlined in RAP 13.4(b)(3). Finally, review should be granted pursuant to
RAP 13.4(b)(4) as this petition involves an issue of substantial public '
interest' that should be determined by the Supreme Court.
1. Division II’s interprétation that RCW 9A.44.093(1)(b) does
not criminalize sexual intercourse between a school employee
and registered student, even if the student was 18 years of age
or older directly conflicts with State v. Clinkenbeard decided by
Division III.
Division II’s interpretatidn directly conflicts with that.of Division

I and therefore review should be granted pursuant to RAP 13.4(b)(2).

- The plain language of RCW 9A.44.093(1)(b) criminalizes sexual

State v. Hirscly’élder, Wn.App. , ¥ P.3d *, * (2009), Appendix A-1
through A-21. ’



intercourse between school employees and registered students who are 18
years of age or older.> RCW 9A.44.093(1)(b) makes it a class C felony
when a

person is a school employee who has, or knowingly causes

another person under the age of eighteen to have, sexual

intercourse with a registered student of the school who is at

least sixteen years old and not married to the employee, if

the employee is at least sixty months older than the student.
Division II first defined each of the two terms, “minor” and “student”,
neither of which is defined in the statute. “Minor” was found to be a
person under the age of 18 because the legislature did not expressly define
minor as someone over 18 for this statute.® “Student” was found to include
a person up to the age of 21 enrolled in the common schools.” Division I
then looked at the language “or knowingly causes another student under
the age of eighteen to have”. The court reasoned, because the teacher
could not be under the age of 18, and because there must be more than one

person who is under 18, that person would have to be the registered

student.g' The court then concluded that the inclusion of the word “minor”

RCW 9A.44.093 is attached as Appendix D-1.
Hirschfelder, ___ 'Wn.App. at 9.
Idatll.

Id at 13.



1

and the requirement the student be under 18 if a third person is involved in
the commission of the crime was an alternative reasonable interpretation
so the statute was ambiguous.

“IA] court should ‘take into consideration the meaning naturally

attaching to . . .[statutory terms] from the context, and [ ] adopt the sense

of the words which best harmoni;es with the context.”””” The interpreting
court should not render any portion of the statute meaningless, nor should
its interpretation lead to absurd results.'® Further, the legislature is |
presumed to be aware of its prior enactments When it enacts new sfatutes.“

On its face, subsection (1)(b) does not requife that the victim be
under 18. Neither “minor” nor “registered student” are deﬁned in the
stafute. In fact, the word “minor” exists only as part of the title of the
statute. The word “minor” is not repeated in the body of sub seqtions (),
(b) or (c). Both subsections (a) and (c) limit the age of the victim to

someone under the age of 18. Subsection (c) does this through reference to

State v. Roggenkamp, 153 Wash.2d 614, 623, 106 P.3d 196 (2005).

State v. Brown, 140 Wash.2d 456, 469; 998 P.2d 321 (2000).

Baker v. Teachers Ins. & Annuities Assoc. College Retivement Equity Funds, 91

Wash,2d 482, 588 P.2d 1164 (1979).
P
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the victim being a foster child who is under 18 by qbntrolling statute.'
The legislature did hot include this limiting language in subsection (b).
Subsection (b) only requires that the victim be at least 16 years old.

Division II concluded that t.he legislature viewed the phrase “under
the age of eighteen” as mere surplusage and, therefore, did not include it in
subséctioﬂ (b)."* The court must assume the legislature is aware of its
other enactments when it enacts legislation. The Basic Education Act
limits registration for students to persons between five and twenty-one.
Clearly the legislature was aware that a registered student could be any of
these ages and, mindful of other statutes crimina]izing sexual intercourse
with persons under 16, elected to enact this statute including only the
restriction that the victim must be 16 year or older. Division II erred in
concluding ’.the legislature’é exclusion of this language was because it
would be meaningless.

All three subsections of the statute contain the language, “or
knowingly. causes another person under the age of eighteen to have,”. This

language is set off by commas at the beginning and end. A phrase is a

RCW 9A.44.093(1)(a) and (c).

Hirschfelder, Wn. af 19.
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word group that lacks a subject and/or a predicate and functions as a single

part of speech. A clause is a group of related words that contain a subject

and a predicate.

A dependent clause is a nonrestrictive clause if'it is set off by
commas. A restrictive clause is not set off by commas.'* Because this
clause, “or knowingly causes another person under the age of eighteen to
have,” is set off at the beginning and end with a comma, itis a
ﬁomesirictive clause and, therefore; does not modify the meaning of the
main clause.”” Therefore, this clause can not alter the meaning of
“registered student”.

A The language “under the age of eighteen” does not mean the
registéred student is “under the age of eighteen”. This phrase is part of a
dependent nonrestrictive clause. Théfefore, the clause may be removed
completely from the sentence without alfering the meaning of the sentence.
This does not mean the language is meaningless, it simply designates it, as
the legislature intended, to create an alternative means of committing the

offense.  This is why the language beings with the conjunction “or”.

Chicago Manual of Style, 5.34, 5.35, 5.41, pages 166-168.

Supra.
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Division II has used the word “minor” to create a new offense element.

Subsection (b) requires that the victim be “a régistered student of
the school who is at least sixteen years old”. According to the Basic
Education Act “[e]ach school district’s kindergarten through twelfth grade
basic educational program shall be accessible tb all students who are five
years of age . . . and less than twenty-one years of age.”.'® Because a
régister‘ed student may be up to twenty-one years old, a victim under
subsection (b) may be up to t.wenty—one years old. The Basic Education
Act does not differentiate in its duty to provide education to students based
on their age and neither do the safeguards that protect those sfuderits.”

Even if the statute is ambiguous, the legislature intended the statute
apply to registered students 18 or older. Sexual Miséonduct with a Minor
in the First Degree was amended in 2001 to make the previoﬁs statute sub-
section (a) and to add a sub-section (b) and (c).

This most recent amendment began as House Bill 1091. That bill
was vetoed by the Governor and the phrase “if the employee is at least

sixty months older than the student” was added and the amendment was

RCW 28A.150.220(3).

Clinkenbeard, 130 Wash.App at 565 (discussing [t]he state’s interest in providing

a safe school environment and preventing the exploitation of students).

8
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reintroduced as House Bill 2262 in May 2001. This phrase is the only
difference between House Bill 1091 and House Bill 2262. That bill
ultimately became the law ﬁrst went before the Senate as Third Engrossed
Substitute Senate Bill 6151 on June 20, 2001."

When HB 2262 was introduced after the Governor vetoed HB 1091
the sponsoring representative, Réprescntativé Lambert, indicated to the
house she had worked with the Governor’s office as well as the Senate in
créating the new bill.”

The House Bill Report on HB 1091 states under “Substitute Bill
Compared to Original Bill” that “[t]he substitute bill eliminates the
requirement that the student be under the age of 18, thus covering
régistered students over the age of 18 who are completing independent
eduéation plans.”?® This bill ultimately was vetoed by the govemof dueto

concerns the statute would criminalize sexual intercourse between two

Legislative History of Bill: SB 6151,
http://dlrlleg.wa.gov/billsummary/default. aspx‘7year—200 1&bill=6151 (accessed
August 7, 2007).

’ Jur'e 4, 2001, 40:01, archives, House of Representatives Floor 2001,

WWW.tvw. org (accessed August 8, 2007).

Attached as Appendix E-1 through E-3.
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{

students, one of whom also worked for the school.2! The bill that became
law contained the exact same wording as the original bill with one
addition, it required that the school employee be at least sixty months
older than the registered student. There were also numerous other
interpretations and bill reports indicating that the legislature did intend to
limit the age of the victim to someone who was 16 or 17, these were relied
upon by Division IL

Division II erred in concluding the legislative history showed the
legislature intended to criminalize only sexual intercourse between schbol
employees and registered students who were 16 or 17. The only change to
the legislation after the veto of the original enactment was to limit the age
of the defendant, not the victim. The governor’s veto statement also
expressed concern, not with the victim’s age, but the d¢fendant’s.22

~ Section (b) of RCW 9A.44.093 was challenged in The Court of

~ Appeals, Division Three in 2005 in a case involving sexual intercourse

between a school bus driver and an 18 year old registered student of the

Attached as Appendix E-4.

Supra.

10
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school district in which the driver was employed.” Division III was asked

' to determine whether the statute was (1) facially unconstitutional; (2) in

violation of the defendant’s substantive due process rights or (3) violated

equal protection. The court began its analysis by stating:

RCW 9A.44.093(1)(b) makes it a class C félony for any

school employee to have sexual intercourse with a
registered student of that school who is at least 16 years old
if there is an age difference of five years or more between
the employee and the student. By its terms, this statute can
be applied to criminally prosecute a public school employee
who has sexual intercourse with a student who is legally an
adult (over the age of 18) and does not require the school
employee to be in a position of authority or supervision
over the students.?* '

This statute has been interpreted by Division Three to apply to a victim

who is over the age of 18.>° Because these decisions are in direct conflict,

this Court should accept review and resolve this discrepancy.

2.

If the State prevails, a significant question of law under the
Washington State Constitution and United States Constitution
has been raised and it should be determined whether or not the
statute, as applied, is unconstitutionally vague or violates the.
defendant’s right of privacy.

While Division IT declined to reach the significant Constitutional

Clinléenbeard,‘ 130 Wash.App. 552, attached as Appendix I-1 through I-17.

State v. Clinkenbeard, 130 Wash.App. 552, 560, 123 P.3d 872 (2005).

Id.

11
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28

questions, because it decided the case based on statutory interpretation, if

the State prevails, these appealed rulings of the trial court will remain.

unresolved and review should be granted pursuant to RAP 13. 4(b)(3)

(A)  The statute is not unconstitutionally vague if it applies to sexual
intercourse between school employees and registered students who

are 18.

The due proéess vagueness doctrine under the Federai and State
Constitutions serves two purpos;s: (1) to ensure the statute provides the
public with adequate notice of what conduct is prohibited, and (2) to
protect the public from arbitrary or discriminatory law enforcement.”® A
statute is presumed constitutional “unless its unconstitutionality appears
beyond a reasonable dou‘bt.”27 Some imprecisions or uncertainty are

constitutionally permissible and absolute specificity is not required.?® The

statute is to be viewed as a whole and in the context of the entire

U.S.C.A. Const. Amend. 14; RCWA Const. Art. 1, §§ 3; State v Riles, 135
Wash.2d 326, 957 P.2d 655 (1998); State v. Pollard, 80 Wash.App. 60, 906 P.2d
976 (1995), review denied 129 Wash.2d 1011, 917 P.2d 130.

State v. Aver, 109 Wash.2d 303, 746 P.2d 479 (1987).

State v. Stevenson, 128 Wash.App. 179, 114 P.3d 699 (2005); State v. Dyson, 74
Wash.App. 237, 872 P.2d 1115 (1994), review denied 125 Wash.2d 1005, 886
P.2d 11331

12
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30

31

32

33

enactment, to de;cennine if it has the required degree of specificity.’

The title of the statute does not control the meaning of the statute.*
The body of the statute is where the offense is deﬁngd. The title may be
used to determine legislative intent if the text contains an ambiguity.’’ |

RCW 9A.44.093(1)(b) is definite and specific. The fact that the
legislature placed an age limit on the victim in sectioﬁ (a) should not be
implied as a legislative oversight in section (b). The statute should be
given its plaiﬁ meaning a.s enacted.? That the term “at least sixteen years

old” would include someone who is 18 is a reasonable interpretation and is

‘not vague beyond a reasonable doubt.

B. Sexual intercourse between a school employee and registered -
student is not a fundamental right and the legislation passes
rational basis review.

The right of privacy is a well established penumbral right

guaranteed to all persons under the United States Constitution.® The right

State v. Myles, 127 Wash.2d 807, 903 P.2d 979 (1995).

Equipto Division v. Yarmouth, 134 Wash.2d, 356, 950 P.2d 451 (1998).
City of Spokane v. State, 198 Wash: 682, 89 P.2d 826 (1939).

State v. Armendariz, 160 Wash.2d 1‘06, 110, 156 P.3d 201 (2007).

Article 14 of the United States Constitution is attached as Appendix G-1.

13
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36

37

38

of privacy is also an enumerated right guaranteed to all citizens by the
Washington State Constitution.*® The right to intimaté association is a
recognized zone of the right of privacy. The level of protection a person is
guaranteed depends upon the association itself.

The right of intimate association protects “the choices to enter into
and maintain certain intimate human relationships™.** The courts have
recognized zones of privacy each subj ect to varying levels of constitutional
protection. Fundamental rights of ﬁrivacy. include the right to marital
privacy, the use of contraceptio’n, bodily inte’grity and abortion.*

The Supreme Court ruled in Lawrence v. Texas that there is a
privacy interest in consensual homosexual contact.”” This ruling

overturned Bowers v. Hardwick® and held that “decisions concerning the

Article I, Section 7 of the Washington State Constitution is attached as Appe’ndix

F-1.

Roberts v. United States Jaycees, 468 U.S. 609, 618, 104 S.Ct. 3244, 82 L.Ed.2d

462 (1984)

Turner v. Safley, 482 U.S. 78, 107 S.Ct. 2254, 96 L.Ed.2d 64 (1987); Roe v. |
Wade, 410 U.S. 113, 155, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973); Griswold v.
Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965).

Lawrence v. Texas, 539 U.S. 558, 560, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003).

Bowers v. Hardwick, 478 U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986).

14
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intimacies of physical relationship's, even when not intended to produce
offspring, are a form éf ‘liberty’ protected by due process.”?

The Lawrence Court, howef/er, did not elevate consensual
homosexual contact to a fundamental righf subject to strict scrutiny. The
Court applied a rational basis review.* The “marital zone of privacy”, a
fundamental right, was enumerated in Griswold v. Connecticut® The
right was descri_bed as “a coming together for better or for worse,
hopefully enduring, and intimate to the degree of being sacred”.*

RCW 9A.44.093(1)(b) does not involve marital relationships and
specifically excludes persons married to each other. Intimate sexual ,
intercourse between a school district employee and a registered student
does not fali within the “martial zone of privacy’b’ and sexual intercourse
betWeen a high school teacher and his student is not fundamental.

The Connecticut Supreme Court conducted a through analysis of

Lawrence and the right of privacy and found “the right of sexual privacy

Lawrence, 539 U.S. at 560.
Id at 586 (Scalia, dissenting).
Griswold, 381 U.S. at 485.

Id at 486.

15
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purportedly delineated in Lawrence would not apply to the circumstances
of the present case”.> The Connecticut court found the right of privacy in
their State Constitution did not extend to séxual privacy between a teacher
and a student.* The McKenzie-Adams court then applied the rational basis
test and found their. statute to be constitutional.
| The conduct regulated by RCW 9A.44.093(1)(b) involves a

relationship created by the defendant’s employment ét the school district
and the student’s enrollment at the school district. This is not a
relationship. of longevity or commitment and the inclusion of sexual
intimacy in this relationship is not protected by the United States or
Washington State Constitutions.

Even where the right of privacy 1s infringed upon, the infringement
is not unconstitutional if it can withstand scrutiny regarding the statuté and
the state interest.” When the State regulation intervenes with a person’s

Constitutional rights, the legislation is subject to scrutiny depending upon

State v. McKenzie-Adams, 281 Conn. 486, 507, 915 A72d 822 (S.Ct. Conn. 2007).

McKenzie-Adams at 508-515 (Connecticut Constitution Amendment XIV, §1 “No
State shall . . . deprive any person of life, liberty or property, without due process

of law”).

State v. Farmer, llé Wash.2d 414, 421, 805 P.2d 200 (1991).

16
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48

the right infringed upon. Iftherightisa fundamental right, strict scrutiny
applies and the statute musf be narrowly tailored to serve a cofnpelling
government interest.*® If the right is not a fundamental right, the statute
must pass the rational basis standard which requires the statute be
rationally related to a legitimate state interest.*’

The Lawrence Court applied a rational basis review, not a
fundamental rights analysis and found that the statute, based in moral
regulation, furthered no legitimate state interest which justified the
“intrusion into the personai and private life of the individual”.*® In the

present case, there is a legitimate state interest.

In Staie v. McKenzie-Adams, the Connecticut Supreme Court stated

“[i]n light of the disparity of power inherent in the teacher-student

relatiénship, we conclude that both victims were situated in an inherently

coercive relationship with the defendant wherein consent might not easily

Anderson v. King County, 158 Wash.2d 1, 24, 128 P.3d 963 (2006).

DeYoung v. Providence Med. Ctr., 136 Wash.2d 136, 148, 960 P.2d 919 (1998)
(quoting Fed. Commc 'ns comm’n v. Beach Comme 'ns, Inc., 508 U.S. 307, 315,

113 S.Ct. 2096, 124 L.Ed.2d 211 {1993)).

Lawrence, 539 U.S. at 578.

17
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51

be refused.” The Connecticut statute, like RCW 9A.44.093(1)(b)

prohibited “a secondary schoolteacher from having sexual intercourse with

a student enrolled in the school in which that teacher is employed,

regardless of the age of the student and regardless of the allege’dly
consensual nature of the sexual relationship.”

The State has a legitimate interest and rational bésis for protecting
children from sexual exploitation. The state is required by the
Constitution to provide public education and must provide a safe school

environment.’! The statute applies to school district employees and the

students registered in their school district. The fear that school district

employees with their unique access to children, might abuse their position

and groom children or coerce them to engage in sexual intercourse, is a
compelling dnd legitimate State interest.

3. ‘Whether or not RCW 9A.44.093(1)(b) criminalizes sexual
intercourse between a school employee and a registered
student who is 18 years of age or older is an issue of substantial
public interest that should be determined by the
Supreme Court.

McKenzie-Adams, 281 Conn. at 506.
McKenzie-Adams, 281 Conn. at 501.

Const. Art. IX, attached as Appendix H-1 through H-2.

18
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The issues involved are of substantial public interest and should be
determined by the Supreme Court pursuant to RAP 13.4(b)(4). The State
is required by the Constitution to provide public education and, the state
muét provide a safe school environment.”> RCW 9A.44.093(1)(b) applies |
to school district employees and the students registered in their school
district. The fact that the statute does not apply fo registered students at
any School District shows the concem of the legislature for the potentially
coercive nature of the contact. |

The fear that School District Erhployees with their unique access to
children, might abuse their position and groom children or coerce them to
engage in sexual inte?course, is an issue of substantial public interest. To
characterize this relationship as “consensual” is misleading. In enacting
this legislation, the legislature recognized that a victim might agree to
engage in séxual intercourse éespite not wanting to due to the school
district employee’s influence over the student. Over time a unique
relationship may have developed through the victim’s éonﬁding in the
school district employee. The victim may view the school employee aé a

mentor or other adult to be trusted. This unique relationship is exploited

Washington State Const. Art. IX. \

19



by the school district employee when the school employee persuades the
victim to engage in sexual intercourse while the victim is still a registered
student, regardless of the student’s ;age. RCW 9A.44.093(1)(b) does not
criminalize sexual intercourse between school district employees and
students of other school districts or students married to school district
employees. Whether or not RCW 9A.44.093(1)(b) continues to protect
students from predatory school district employees once the student has
turned 18 is a matter of substantial public interest. Because school district
employees often interact Witil a student for many years, often beginning
even before they are 16, ensuring the safety and well being of registered
students at the public schools is a matter of public interest.
F. CONCLUSION

Review should be granted for the reasons stated above.

Respectfully Submitted this 11% day of February, 20009.

" H. STEWARD MENEFEE

Prosecuting Attorney
for Grays Harbor County

x 0 0 U [

MEGAN M. VALENT
Deputy Prosecuting Attorney
WSBA #35570
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON \

\ J .

DIVISION II
STATE OF WASHINGTON, _ : . .
Respondent, ' o - No. 36804-8-I1
v. . " PUBLISHED OPINION
MATTHEW J. HIRSCHFELDER, |
‘Appellant.

VAN DEREN, C.J A—'Matth‘ew Hirschfelder appeals the trial court’s'denial of his motioﬁ
under State v. Knapstaa’, 107 Wn.2d 346, 729 P.2d 48 (1986) to dismiss the charge ef first degree
sexual misconduct with a minor, contréry to RCW 9A.44, 093(1)(b) He contends that the trial
court erred because the facts as alleged do not constltute a crime under RCW 9A .44, 093(1)(b)

' altematlvely, he argues that if the statute crlmmahzes sexual contact with an 18-year-old student,

it (,1) 1s unconstitutionally vague and/or amblguous and (2) violates his right to equal protection

Appendix A-1
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under the constitution.! We hold that the statute is ambiguous But legislative history indicates -
that the legislamre intended to only criminalize sekual contact between school employees and
students aged 16 and 17 in RCW 9A.44.093(1)(b); therefore, We reverse and remand for |
dismissal. B | |
FACTS

The abbreviated facts in the record on appeal 1nd1cate that, on the ni ght of a book signing
at Hoquiam High School, leschfelder, a high school choir teacher, allegedly had sexual |
intercourse with AMT,” an 18-year;old member of the high school c}roir. Hirschfelder waslmore
than 60 months older than AMT. “This 1n01dent occurred shortly before AMT graduated from
high school |

The State charged Hirschfelder with one count of first degree sexual misconduct with a

7

—

* minor, under RCW 0A.44. 093(1)(b) Hirschfelder filed a motion to dismiss under Knapstad and
a second motion to declare RCW 9A.44.093(1)(b) unconst1tut1onal and to dismiss.
The trial court denied Hirschfelder’s motions, but certified “that [its] order involves a -

controlling question of law as to which there is substantial ground for a difference of opinion and

' We granted requests of the Washington Education Association (WEA) and the Washington
Association of Criminal Defense Lawyers (WACDL) to file amicus curiae briefs. Hirschfelder
~argues in his statement of additional grounds for review (SAG), RAP 10.10, that RCW -
9A.44.093 is unconstitutionally vague and “corrupt.” SAG at2: WEA argues that the statute
fails for vagueness under amendment XIV of the United States Constitution and article ], section
3, of the Washington Constitution. WACDL argues that it violates the right to privacy under the
Washmg‘non Constitution, artlcle I, section 7, as applied to these facts. The State responds to
WEA’s argument by arguing that the statute does pass constitutional muster. Because we decide
that the legislature did not intend to criminalize sexual behavior w1th reglstered students 18 and
older, we do not address the cons‘utuuonal claims raised.

Appendlx A-2
2 The trial court record and all parties refer to the student by her initials. We use the initials
AMT for clarity and conswtency
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that immediate review of the drder may mate;rially advancé the ultimate deteﬁnination of the
litigation.” vClerk’s Papers (CP) at 1 1‘7. We granteci Hirschfelder’s subsequént petiﬁon for
discretioﬁary review.
ANALYSIS

Hirschfelder asserts that the trial court erred in failing to ‘grant his motion for dismissal
under Knapstad. On appeal, he first argues that he did not commit a crime under the plai-n ,
language of RCW 9A.44.093(1)(b) because it implicitly lin_qi_ts the age of the victims to 16-'. and
17—year;olds. Alternatively, he argues that RCW 9A.44.0l93(1)(b) 1s uncon’stitutioﬁally vague
and/or ambiguoué and, if the statute proscribes sexual contact between school employees and
students Who are 18 or older, it violates his right to equal protebtion under {he law. We agree
with Hirschfelder and hold that the legislature intended to criminalize sexual misconduct
', between registered students \&ho are 16- and 17-y¢ars-old and school employees who aré at least
60 months older than these students. Therefore, the trial court erred When it did not grant
Hirschfelder’s motion to dismiss under Knapstad. Because we reéolve the argument using
pnnmples of statutor& construction, we do not address the const1tut10nal challenges to RCW -
9A.44.093(1)(b) and reverse and remand for dismissal of the charge agamst Hirschfelder.
L. KNAPSTAD MO_TION

Here, as the trial court recognized, its décision on I—iirschfelder’s Knapstad rhotion is
determinative of the matter. To prevail on a Knaﬁstad r.notion, the deféndarit must establish that
“there are no material disputed facts and the undisputea facts do not eétablish a prima facie case
of guilt.” 107 Wn.2d at 356. We féview a trial court*é'dehial ofa Knapétad motion de novo. |

See State v. O’Meara, 143 Wn. App. 638, 642, 180 P.3d 196 (2008). ‘ | Appendix A-3



No. 36804-8-II

RCW 9A.44.093 stateé that é “person is guilty of sexual misconduct with a dlinor in the .
’ ﬁfs{ degreé” in fhree situations. Under RCW 9A.44.O93.(1).(b),3 which applied here, a school |
employee is guilty df sdxualtmiscondudt witﬁ'a minor if he or she has sexual intercourse with a
dtudent who is (1) at least l6-ycars—old, (2) at least 60 rnonth;s yodnge; than the employee, and
(3) not married to the employee. The parties dispute whether RCW 9A.44.093(1)(b) prdhibits

~ sexual intercourse with minor students agedﬁ16 and 17 only or with all students 16 and older.

| For purposes of the Knapstad motion, Hirschfel_der conceded the trdth of the 'alléged |

facts, (1) he lhad sexual intercourse with the student AMT when she was 18-years-old, (2) he is
_mqré than 60 months older than AMT, and (3) he was not married to AM_T at the time. Since -

there are no material facts in dispute, the only issue is whether the undisputed facts satisfy the

3 RCW 9A.44.093 states: : :
(1) A person is guilty of sexual misconduct with a minor in the first degree when:
(a) The person has, or knowingly causes another person under the age of eighteen
to have, sexual intercourse with another person who is at least sixteen years old
but less than eighteen years old and not married” to the perpetrator if the
perpetrator is at least sixty months older than the victim, is in a significant .
relationship to the victim, and abuses a supervisory position within that
relationship in order to engage in or cause another person under the age of
eighteen to engage in sexual mtercourse with the victim; (b) the person is a school
employee who has, or knowingly causes another person under the age of eighteen
to have, sexual intercourse with a registered student of the school who is at least
sixteen years old and not married to the employee, if the employee is at least sixty
months older than the student; or (c) the person is a foster parent who has, or
knowingly causes another person under the age of eighteen to have, sexual
intercourse with his or her foster child who is at least sixteen.

‘ (2) Sexual misconduct with a minor in the first degree is a class C felony.

N (3) For the purposes of this section, “school employee” means an
employee of a common school ‘defined in RCW 28A.150.020, or a grade
~ kindergarten through twelve.employee of a private school under chapter 28A,195
RCW, who is not enrolled as a student of the common school or private schocﬁ‘ppe’ndIX A-4

(Empha51s added ) :
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elements sf sexual misconduct with 'a mizllor";- in other words, whethsr RCW 9A.44.093(1)(b)

- prohibited Hirschfelder from having sexual intercourse with an 18-year-old student.
I1. SfAT_U‘TORY AMB:GUITY |

‘Hirschfelde‘r first argues that under RCW 9A.44.093(1)(b), “minor” means a “person

under the age of eighteen” because that is both its sommon and legal definition. Moreover, he
asseﬁs that the statute as a whole implisitly establishes the victim’s maximuﬁl age as 17 wheﬁ
subsectioﬁ (b) is read -in the context of (a) and (c). Subsectios (a) explicitly estaﬁlishes the
victim’s age as either 16 or 17. Subsection (é) déals with sexual misconduct with a “foster child
‘who is at least sixteen,” RCWV9A.44.O93(1)'(C), and thus implicitly appliles to victims wﬁo are 16
and.17 because a foster child is statutorily defined as “a person less than eighteen years of age.™
RCW 74 13.020(5). Finally, Hirschfelder argues that subsection (b) is ambiguous if it is
interpreted differently from subsections (a) and (c) to proscribe sexual contéct with persons who B
are not minors, because it leaves persons of commbn intelligence to guess at its rﬁeanihg and
disagree about its applicability. Furthermore, he argues that this ambiguity is.enhéncéd by the

. phrase prohibiting a school employee from causing “another persoh under the age of eightesn” to
engage in sexual intercourse with the victim.” Br. of Appellant at 21 (quoting RCW

9A.44.093(1)(b)).

_ * Hirschfelder points to our decision holding that a “foster child” is under the age of 18. Wheeler
v. Rocky Mountain Fire & Cas. Co., 124 Wn. App. 868, 873, 103 P.3d 240 (2004).

3 Hirschfelder also argues that RCW 9A.44.093(1)(b) does not apply to sexual intercourse with
students.over 17 because the laws _of other states (North Carolina, Ohio, Comecticu%ﬁﬁgn"ﬁ%%)s
-that criminalize this behavior do not use the word “minor.” We need not address this argument
because we can resolve the issue based on Washington law.

5
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. The Staté counters that the legislature’s failure to define “minor” in RCW 9A.44.093 or
anywhere in chaptér 9A.44 RCW does not mean th‘at the legislature inténded to restrict the
definition of “minor” to a person under fhe age of maj orfty. The State also argues that
subseétions (a) and (c) of RCW 9A.44.093(1) do not control the deﬁnition of “minor” in
subsection (b) because subsections (a) and (¢) either"‘explicitly or implicitly limit the victims to
16- and l;/'éyéar—olds, Instead, tﬁe State argﬁes that the legis.lature’s use of the phiase ““a.
registered student of the school who is at."leaAst sixteen years old’” refers to students who are less
than 21 years of age, based én the Basic Education Act’s statement that “‘[e]ach school distfict’s
kindergarten through twelfth grade basic educational program shall "cv).e accessible to all stpdgnts
Who are five years of age . . . and less than twehty-dne S'ears of age.’”. Br.» of Resp’t at 10
(quoting RCW 9A.44.093(1)(b); RCW 28A‘15(.).220.(3)). Thus, the State concludes that the
phrase “ét least sixteen years old” éan be reasonably interpreted to include someone who is 18.

'A. Rules of Statutofy CdnstrUgtion |

For the purposes of this appeal, we must first determine whether the plain language of
RCW 9A.44.093(1)(b) establiéhes the age of victims and, if not, we then review the ieg’islative
history and relevant case law' té ascertain the‘statu'tle’s meaning. ‘See Christensen v. Ellsworth,
162 Wn.2d 365,372-73, 173 P.3d 228 (2007). ““[1)f the statute’s meaning is plain on its face,
then [we] must give effect to that plain méaning.”’ Ch(is'tensen, ‘1 62 Wﬁ.Zd at 372 (quoting
Dep't of Ecology v. Campbell & Gwinn, L.L.C., 1‘46 Wn.2dl,9, .43 P.3d4 (2002)). “In tbe’
absence of []specific statutory definition[s],” we give words their common legal or ordinéry' ’
meaning. State v. ChAegter,i 133 Wn.2d 15, 22, 940 P.2d 1374 (1997). We give lnon-technic,al

words their dictionary definition. Chester_', 133 Wn.2d at 22: f ' Appendix A-6
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We a]'s'o discern p.]ain‘meaning from the context of the statute containing the provision,
related provisions, and the statutory scheme as a Whole. Christensen, 162 .Wn.2d at 373. We |
interpret and construe statutes ““so that all the language used is given effect, witﬁ no portion
rendered meaningless or superfluous.”” State v. Roggenkamp, 153, Wn.2d 614, 624, 106 P.3d
196 (2005) (internal quotation marks omittéd) (quoting State v. J.P.; 149 Wn.2d 444, 450, 69 -
P.3d 318 (2003)). When intefpreti_ng a c;iminal statute, “we give it a literal and s;crict |
interpretation.”' State v. Delgado, 148 Wn.2d 723, 727, 63 P.3d 792 (2003).

Ifa piéin meaning analysis fails to resolve the matter, we next turn to legislative history
““and relevant case law to discern the legislature’s intent regarding the age of vict_ims under RCW
'9A‘44.093(1)(b). See Christensen, 162 Wn.2d at 373. “The court;s purpoée iﬁ construing a
statute is to ascertain and give effect to the intent and pufpose of the Législature.” State v. Van

Woerden, 93 Wn. App. 110, 116, 967 P.2d 14 (1998). Finally, if we cann;)t resolve an ambiguity
through these steps, we apply the rulé of lenity in favor of the accused. Stat'e v. Stratton, 130
Wn. App. 760, 764-65, 124 P.3d 660 (2005). B

B.> Plain Lan.guage of RCW 9A.44.093(1)(b)

RCW 9A.44.093(1)(E) uses the ferms “minor” and “student” and the phrase “another
student under the age of eighteén.” Thé legislature did not deﬁnc.:. “minor” or “student” in RCW
 9A.44.093 or in chapter 9A.44 RCW. Furthefmorg, it did not deﬁpé synonyrﬁs like “child” or
“Suvenile.” See RCW 9A 44.010. |

1. “Minor”

Accordi‘ng toa co.mm_(')n usage dictiohary, the felevant definition of “minor” is “a person
of either sex under full age or méj Qrify : one who has not attained the age at whichpfﬁpeqf'dﬁi& A;7
rights are accorded : one who in England and‘generallly in the U.S. is under 21 years ofbage.” |

7.
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WEBSTER’S T};IIRD NEW INTERNATIONAL DICTIONARY 1439 (2002). BLACK’s LAaw DICTI.ONARVY
defines the “age of majority” as “[t]he age, uéﬁ[ally] defined by statute as 18 years, 'at‘ which a
person attains full-legal rights.. ... In almost all states today, the age of majority is 18, But the age
at which a persén may legally purchase and consume alcohol is 21.” B.LACK’S LAW DICTIONARY
| 66 (8th ed. 2004). “Minor” is defined without specifying an age, ﬁsing éther similar words,
namely, ‘;child,” ;‘juvenile,” and even “infant.”6 BLACK’S LAW DICTIONARY 1017 (8th ed. 2004).
Thus, aécording to dictionary meaningé., “minor” could mean anyone under the age of niajority,
inclusive of lé- to 21-year-olds, or it could mean only those under age 18.

Bécause the definition of “minor” in RCW 9Aﬁ44.093(1)(b) is unresolved by dictionary
definitions, we ﬁext look to the statutory context. In fhe Revised Code of Washingtonv, statutory
language generally refers to persons under the age of 18 as minors. 19 KENNETH W‘. WEBER,
WASHINGTON PRACTICE: FAMILY AND COMMUNITY PROPERTY LAaW § 22.2, at 461-62 (1997).
Moreover, at age 18, persons are deemed to be “of full age” for the purposes of “decisions in
fegard to .their own body,” uniess otherwise prQ'vided‘ by statute. RCW é6.28.015(5).7 Although -

statutory terminology is not always consistent, the language referring to those under 18 can

% The State defines each of these words, showing that the age of a “child” or “infant” is less than
.18, though the maximum age of a “juvenile” is 18 and concludes that the plain meaning of -
“minor” is not a person under 18. But the meanings of these four words are not coextensive;
rather, they are provided as rough substitutes. While an infant will always be a minor, a minor
- will not always be an infant. - :

" The State argues that RCW 26.28.015(5) is inapposite because (1) it regulates decisions by -
persons with regard to their bodies (in this case, the students), while the statute at issue, RCW
9A.44.093(1)(b), regulates the conduct of school employees and (2) RCW 9A.44.093(1)(b) is not
limited to situations of consensual sexual intercourse. The central issue here, however, is the
stgdent’s age for the purposes of this criminal statute. RCW 26.28.01 5(5) supports Appendix A-8
Hirschfelder’s argument that under RCW 9A.44.093(1)(b) the legislature criminalized sexual
misconduct with 16- and 17-year-olds because 18-year-olds can make decisions regarding their
bodies, including whether to have intercourse. ’ : ‘

8
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veasily be interpreted to refe;r to minors in most. tsases See, e. g RCW 26.28. 066 (statute
regulating employment of young persons uses the term “child”); RCW 13.04.240, .300 (Juvcmle
Court Act often uses terms “juvenile” or “child”). RCW 26.28.010 estabhshes that a person is
accorded full civil rights at the age of 18, with the exception of alcohol consumption.

Furthermore, the legislature placed RCW 9A.44.093 and RCW..9A.44.096, “Sexual
misconduct with a minor,” among the lstatutory desctiptions of other offtznses or Statutes dealing
with children, such'ats “Rape of a ‘child,” RCW 9A.44.073,,.O76, .079; “Child molestation,”
‘RCW 9A.44.083, .086,>.0v89; and “Admissibility of ch_ild’s'statement,” RCW 9A.44.120. It ié
significant that this statute is grouped with criminal offenses against children, none of vwhich '
- criminalizes acts with victims over age 16. Moreover, in t:hapte'r 9.68A RCW, under the chapter :
heading “Sexual Exploita‘tmn of Children,” the legislature defined “minor” as “any pérson under
etghteen years Qf age.” RCW 9.68A.011(4). This explicitly limiting definition ap.p.lies to
numerous crimes involving sex-related offenses and minors. See ch. 9.68A RCW. Given the
dictionary deﬁnitiorts and common usage of “under eightéen” as. the standard for “minor” in the
Revised Code of Washington, wé apply that meaning to RCW 9.44.093(1)(b). |

. “Student” | |

If the. leglslature had used only the term “minor” in RCW 9A 44. 093(1\(b) the plain
meaning of the term would be resolved by the applicable analysis. But the statute also refers to
“students™ and prov1des that a schéol employee may not cause “another person under the age of

eighteen” to engage in sexual intercourse with the victim. RCW' 9A.44.093(1)(b).' The statute‘

Appendix A-9 "
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deals with the relationship between “school employee[s],” defined in se'ctioh (3),® and
: “student[s].” RCW 9A‘44:093(1)(b) does not define the age range for “students;f’ nor does if
clearly indicate to whom it refers as “another person.” |
As with the word “minor,” we first turn to common language dictionaries in an attemf)t to
determine the ageofa “st_udent.”. See Chester, ‘133 Wn.2d at 22. Unlike .deﬁnitions that
establish the age of “minore,” We find no piain language dictionary definition explicitly
establishing the age of “students” aﬁd neither the parties nor amici suppiied a plain language
dictionary definition of a student’s age. Dictionaries define “students” only by referring to their
_level of schooling: “ene enrolled in a class or course in a schoo}, college, or-university.”
 WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY '2268 (2002). Thus, the plain meaning of
t-he word “student” used in RCW 9A.44.093(1)(b) is unresoived by dictionary definitions.
Turning to the statutory context, we find that RCW 9A.44.130(10)(d), which deals with
sex offenders and kidnappers, defines “student” more expansively than “minor,” but again
without reference to age and only for the-purpose of the ‘s“(atute itself and related offender-

registration statutes.” RCW 9A.44.130(10)(d). On the other hand, the Office of Superintendent

$ RCW 9A.44.093(3) states, “For the purposes of this section, ‘school employee’ means an
employee of a common school defined in RCW 28A.150.020, or a grade kindergarten through
twelve employee of a private school under chapter 28A.195 RCW, who is not enrolled as a
student of the commion school or private school.” It is undisputed that Hirschfelder is a “school
.employee” under this definition. Also, because persons over the age of 18 can attend public
common schools, the definition of “school employee” does not narrow the age range of
“students.” ' : ‘
? «:Student’ means a person who is enrolled, on a full-time or part-time basi&, in any }&b]ll or
private educational institution. An educational institution includes any seconggre)p sc]:'gool §rade
or professional institution; or institution of higher education.” RCW 9A.44.130.(10)(d).

10



No. 36804-8-II

of Public Instruction defines “student” without resorting to the use of the word “minor,”'? WAC
181‘-87—040, and the Basic Education Act defines the age range of “students” by pr’oviding that
Washington offers basic. cduca»tioh “to ali students who are five years of agé ... and less than
twenty-one years of age.” RCW 28A.150.220(3). “[I]tis the general policy of the state tk;at' the
- common schools shall be open to the admission of all persons who are five years of age and less
- than twenty-oné years residing in that school district.” RCW 28A.225.160.

| The Ninth Circuit ‘Court_ of Appeals, in a concurring and dissenting opinion, interpreted
RCW 9A.44.093(1)(b) to limét the age of stﬁdent—victims to those under 18, noting that
Washiﬁgton is one of mény states that “.raise[‘s] fhe age of consent to 18 if the actor is a parent,
' guardian, feacher, person in a position of éuthority, or another relative.” United Statés V. |
Rodriguez-Guzman, 1506 F.3& 738, 748, 748 n.2 (9th Cir. 2007) (Siler, J.', concurring in part and
| ciissenting in part on issue of whether California’s' age of consent at age 18 is out of step with the
vast majority of states) (emphasis added). Thus, we conclude that for the purposes of RCW

9A.44.093(1)(b), the common and legal defmitibns of “students” conflicts with those of “minor”

' WAC 181-87-040 states: ,

As used in this chapter, the term “student” means the following:

(1) Any student who is under the supervision, direction, or control of the
education practitioner. ‘ ' SR

(2) Any student enrolled in any school or school district served by the
education practitioner. ' , o .

(3) Any student enrolled in any school or school district while attending a
school related activity at which the education practitioner is performing
‘professional duties. ‘ ,

(4) Any former student who is under eighteen years of age and who has
been under the supervision, direction, or c_ont_rol of the educatiox}}rﬁraéct%itli)?%_ru
Former student, for the purpose of this section, includes but is not linited to drop

. outs, graduates, and students Who transfer to other districts or schools. :

11
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because the two words refer to groups who may be of differing age ranges (between 18 and 21
and under 18, respectively). |
3. “Another person under the age of eighteen”

The parties also dispute' the legislatufe’s intent regardirig the age of the .student'-victim by
RCW 9A.44.093(1)(b)’s reference to “another person under the age of eighteen” in the
intervening' phrase “or knowingly causes ano’ther'person under‘the age ‘of eighteen to have,
sexual intercourse with a régistered student of the school who s at least sixteen years old and nét
married to the employee, if the employee is at least sixty months older than.the student.” The
statute dictates that the actions of three different persons may give rise to criminal 'liability fora
school employee for sexual miscondubt with a minor: (1) the schoolv employee, who must be at
_least 60 months older than the student; (2) the registered student, who rhust be at least 16; and (3)
“another person under the age of eighteen.” RCW.9A.44.093(1)(b).

Wé anaiyze this disputed phrase relating to the third person (“another person under the
age of eighteen”) according to rules of grammar. “A ph_rasé that is restrictivé, that is, essential
to the meaning of the noun it belongs to, should not be sét off by commas. A nonrestrictive
phrase, however, should be enclosed in commas dr, if at the ena of a seﬁtence, preceded bya
comma.” THE CHICAGO MANUAL OF .STYLE § 6.31 at 248 (15th ed, 2003). Tﬁe .State argues
that the presence of commas around %he entire phrase “or knowingly causes another person
under the age of e ghteen to h.ave” makes “another person uﬁder the age of éighfeen”
nonrestrictive, so that it does not modify either the age Qf the school employee or the ége of the

student-victim in RCW 9A.44.093(1)(b). Essentially, the State reads the intervening phrase,"

Appendix A-12 |

" We refer to the language at issue as a phrase rather than a clause given its grammatical
construction. See WEBSTER’S NEW THIRD INTERNATIONAL DICTIONARY 417, 1704 (2002).
i2 '
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“another person under the age of ei ghteen” wholly separate from the remainder of RCW

9A.44.093(1)(b) and, in e'ssence, reads out the portion referring to “under the age of eighteen.”

The State 1mphcltly argues that “another person” should be read as simply a different .
person than the school employee. We agree that “another” can be defined as elther “d1fferent or
distinct from the one first named or considered” or “being one more in add1t10_n to one or a

number of the same kind.” WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 89 (2002).

\\

We also agree that “another person” is a different person than the school employee but we do

—

not read “another person” out of the statute. We must interpret and construe statutes ““so that

all the language used is given effect, with no portion rendered meanihgless or superfluous.”

Roggenkamp, 153 Wn.2d at 624 (internal quotation marks omitted ) (quoting J.7., 149 Wn.2d at
© 450). Thus, our analysis‘ here focuses on the entire disputed portion “another person under the

- age of eighteen.” RCW 9A.44.093(1)(b).

Use of the modifying descriptor, “under the age of eighteen,” restricts the immediately -

“preceding noun “another person.” The legislature’s juxtaposition of the noun and the modifying -

language shows its intent that both the registered student and “another person” knowingly caused

by the school employee to have sexual intercourse with a registered student be under the age of

- 18. RCW 9A.44.09‘3.(1)(b) requires that any school employee charged with sexual misconduct

with a registered student be at Jeast 60 months older than the student-victim. Because any
registered student-victim must be at least 16, any charged school employee must be at least 21-
years-old (or ne’ariy so, depending ori when the 60 monfhs is satisfied). Based on these numbers,

the school employee can never be under the age of 18 and can, therefore, never be “another

R person under the age of eighteen” for. purposes of RCW 9A.44.093(1)(b). Appendix A-13
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Applying rules of sfatutory construction, the deﬁnition of “another person” in RCW
9A.44.093(1)(b) is thus a second person of the same'kind.as the student, who is nécessarily the
only other person who can be under the age of 18. Stated éﬁothef way, the schooll eﬁﬁloyee
must always be at least 21 and the student-victiml must always be under 18 because the person
who is “another p‘erson under the .age of eighteen” must be a second person under thé age of 18.

But this interpretation of RCW 9A.44-.O93(1)(b) does not resolve thé conflict With the
legislature’s use of the term “student,” which includes thoseAbetween the ages of 18 ar;d 21.
Clearly, persons of common and greater than common iritelligenc'e differ on the reasonable
interpretation and effect of RCW 9A.44.093(1)(b). ““[A] sfatute that is susceptible to two or
more reasonab'le interpretations is ambiguous‘.”’ State v. Carter, 138 Wn. App. 350, 356, 157
P.3d 420 (2007) (quoti‘ng State v. Faust, 93 Wn. App. 373, 376, 967 P.2d 1284 (1998)?. Unlyebss
legislative intent indicates otherwise, “the rule of lenity requi‘res that we interpret [RCW
9A.44.093(1)(b)] in favor” of Hirschfelder. Stratton, 154 Wﬁ. App. at 765. Thus, we examine
the legislafive history of RCW 9A.44.093(1)(b) to further clarify anci discern the legislature’s
intentvregar.ding the age of victims under thei statute. |

C. Legisiative History of RCW 9A.44.093(1)(b)

~ InRCW 9A.44.093(1)(b), intérpretation of the Word “minor’;' and the phrase “anpther
person under the age of eighteén"’ conflict with the arguable age range of “student.” Because the
plain meaning of RCW 9A.44.093(1)(b) is unclear, we resort to legislatjve history and relevant
case law to construe its meaning, keeping'in mind ihat our “fundamental ébj ective is to asceﬁain o

and carry out the Legislature’s intent.” Ecology, 146 Wn.2d at 9.

‘Appendix A-14
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1 The Original Bill

When RCW 9A.44.093(1)(b) was first introduced in 2001, it prohibited a school
employee from hav.ing sexual intefcourse with a student 16- or 17¥years—61d, if the employee ‘was
a supervisor of the student and the two were not ma;ried. H.B. 1091, at i, 57th Leg., Reg. Sess.
(Wash. 2001). T};e legislature rerr;ov‘ed the under age 18 limit for student-victims from the
substitlite bill, along with the réqﬁirement of a supervisory relationship.- SUBSTITUTE H.B. 1091,
at 1, 57th Leg., Reg. Sess. (Wash. 2001). The House Bill Repor’f'2 eXplaihs that “‘[t]he substitute
bill eliminates the requirement tha£ the student be under the age of 18, thus covering fegistered
students over the age of | 8.who are completing indépendent education i)lans.” The purpose bf
the bill was to “close [a] loophole” in the law at the time which “reqﬁire[d] that [the State prbve
an] actual threat or promise to use the [defendant’s] authbrity to the detriment or benefit of the
student” in exchange for sexual intercourse with the s.tudent.13 | H.B. REP. on Substitute H.B.
1091, at 2, 57th Leg., Reg. Sess. (Wash. 2001‘).

The Senate Bill Report also focused on closing the loophole, ‘but stated tha:t

[s]exual activity should be prohibited between all school employees and all

students, regardless of whether the employee is a teacher of that particular student
or abuses a supervisory position with the student. The current law does not

12 «q the past, [we] hé[ve] looked to legislative bill reports and analyses to discern the
Legislature’s intent.”” State v. Reding, 119 Wn.2d 685, 690, 835 P.2d 1019 (1992).

1 The State relies on statements by unnamed persons before the House Criminal A
Justice/Corrections Committee on January 29, 2001, supporting the view that all sexual
intercourse between students and school employees should be prohibited. These statements
support the State’s argument but they represent only the views of two unnamed persons when
H.B. 1091 was introduced. The legislature’s intent when S.B. 6151 was passed is not addressed.
- We generally do not “turn to the comments of a single legislator to establish legislative history,”
nor do we rely on the public’s comments before the l.eglslatlye comm1tteesA;E{géﬁabg€gW§ez,
140 Wn. App. 278,288 n.7, 165 P.3d 61(2007), review denied, 163 Wn.2d 6 (2008); see
Louisiana-Pacific Corp. v. Asarco Inc., 131 Wn.2d 587, 599, 934 P.2d 685 (1997) (testimony by
house staff member does not inform legislative intent). : o
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always allow prosecution if the teacher or person having the sexual relat10nsh1p
with the student does not glve grades to the student.

S.B. REP. on Substitute H.B. 1091, at 2, 57th Leg., Reg. Sess.(Wash. 2001).
2. Governor’s Veto of Original 2001 Bill
Governor Locke vetbéd this “overly broad” bill Because it criminalized sexual intercourse |
“even if both parties were teenagers, as long as one of tixem is a school employee.” Noting that
_ / , .
he “worked to strengthen our laws dealing with sex offenses against minors,” he explained that
the proposed bill languz;ge would apply to “sexual conduct with a student between 16 and 18
years old.” To allay his concern that the bill’s scope captured too many teengged perpetrators,
he sugges,fed that lawmakers rewrite the bill “to permit prosecution only of those 18 years or
oldeif and who are ﬁot students in the same school.” 1 Legislative Digest and History of Bills,v :
~57th Leg., at 504 (1st ed. Wash. 2001) (émpl;lasis added). |
| 3. Interim, Post—vet;) Revision of Bill
Less than a week later, house members introduced a new bill following the governor’s
suggestion that school employees be “at least eighteen years old.” H.B. 2262, at 1, 57th Leg., 1st
Spec. Sess. (Wash. 2.0(-)1)‘ Thereafter, lawmakers changed the “at least eighteen” minimum age
for school employees 't<; a 60 month age difference between the employee and student.
ENGROSSED H.B. 2262, at 1, 57th Leg., 1st Spec. Sess. (Wash 2001) Lawmakers did not -
“address the age of the student-victim in the second version of the blll. Ultimately, thls bill dled
in comumittee. 2 LEGISLATIVE Dldasf AND HISTORY OF BILLS, 57th Leg., at 453 (2d ed., Wash.
2002). - |
Senators introduced tﬁjrd and fourth bills (S.B. 6288 and S.B. 6498) setting the maﬁimim

Appendix A-16
age of student-victims at 18 with a 60 month age differential, but one failed to get out of
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committee and the second similarly died in the House. 2 LEGISLATIVE DIGEST AND HISTORY OF
BILLS, 57th Leg., at 508-09, 590 (2d ed., Wash. 2002).
4. Current Statute

Finally, the sponsoring senators added RCW 9A.44.093.(1)v(b) as a rider to a successful
omnibus sex offender bill, SUBSTITUTE S.B. 6151. It read theﬁ, as it does now:

A person is guilty of sexual misconduct with a minor in the first degree when: . ..

the person is a school employee who has, or knowingly causes another person

under the age of eighteen to have, sexual intercourse with a registered student of

the 'school who is at least sixteen years old and not married to the employee, if the

employee is at least sixty months older than the student. '

2 Laws of 2001, ch. 12, § 357. The only mention of sexual miscon'duct,with a minor in S.B.
6151’s legislative history explains that RCW 9A.44.093(1)(b) was “modified to include a
broader spectrum of school employees,”‘namely, employees without diréét authority over
students. S.B.REP. on Third Engrossed Substitute S.B. 6151, at 6, 57th Leg., 2d Spéc. Sess.
(Wash. 2001) (emphasis added).

Lawmakers explained their intent in adopting RCW 9A.44.093(1)(b) in 2005, when they
added subsection (c), which prohibits sexual intercourse between foster parents and foster
children. In explaining previously adopted subsection (b), the Final Bill Report stated,

Sexual intercourse . . . with a minor who is v] 6~ or 17-years-old is not a crime,

- except for two situations. Sexual misconduct with a minor is a crime if the
perpetrator is a school employee and the minor is a registered student of the
school. Sexual ‘misconduct with a 16- or 17-year-old is also a crime if the
perpetrator is at least five years older, is not married to but is in a significant

- relationship to the minor, and abuses a supervisory position within that
relationship to engage in or cause the minor to have sexual intercourse. '

Final B. REP. on Substitute S.B. 5309, at 1, 59th Leg., Reg. Sess. (Wash. ZOIQS) (emphasis
added). In testimony on an earlier draft that added subsection (c), the Senate@yeg@ppg_n

expanded on the protection afforded to those under 18.

17
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The way that the crime of sexual misconduct with a minor is currently defined
does not pick up on situations in which adults prey upon feenagers who are
physically mature but who are not developmentally prepared to make sound
judgments in adult situations.- Unless the perpetrator is a school employee and
the victim is a student, the law currently requires the victim to show that his or her
compliance with the perpetrator’s demand for sex was based on a threat or
promise of a special benefit. It is hard to prove that compliance was predicated on
a threat or a promise. It is also more likely that a perpetrator will gradually gain
the trust of a vulnerable youth and then take advantage of that trusting
relationship by seducing the youth. The law should protect children under 18
from coaches, mentors, foster parents, and others who manipulate them into
consenting to sexual contact or intercourse.

. S.B. ReP. on S.B.‘5_309'> at 2, 59th Leg., Reg. Sess. (Wash. 2005) (émphasis'édded).
| 5. Analysis of Legislative Intent

Here, we>are guided by éevefal interpretive rules of legislative history. .First, “[tlhe
Governor’s veto statement is a part of 1egislati\}e intent.” New Castle Invs. v. City of VLaCenter,}
98 Wn. App. 224,231, 989 P.2d 569 -(1599). “In éxercising the veto power, the Governor
performs a legislative function and therefore must bé considered to.be acting as part of thev
Legislature.” Allied Daily Newspapers of Wash. v. Eikénberry, 121 Wn.2d 205, 213,848 P.2d
1258 (1'_993). Second, “sequential drafts [of a bill] may be useful inld_etermiriing legislative

intent” where nothing negates the assumption that the legislature was aware of changes in

Appendix A-18
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successive drafts. State v. Komok, 113 Wn.2d 810, 816 n.7, 783 P.2d 1061 (1989).“‘ “[We]
presume][] that memberé of the Legislature were aware of prior drafts of the bill at the tirﬁe the
. amendménts to [the statuté] were ex;lacted.” Belle;)ue Fire Fighters Local 1 604 v. City of
Bellevue, 100 Wn.2d 748, 753, 675 P.2d 592 (1984).

When Governor Locke vetded the'ﬁrst Eill, Substitute H.B. 1091, he d‘etermin.ed that it defined
student-victims as 16- and 17-yeafs-old. 1 Legislative Digest and History of Bills, 57th Leg., at
504 (1st ed. Wash. 2001). The legislatufe never contradicted this deﬁnition; therefore, the
goi/ernor;s veto staterhent defining student-victims as 16- and 17-year-oids constitutés aclear
indication of v]egislative intent and acceptance of this definition. Accordingly, fhe legislature

 carried forward this first bill’s definition,”” limiting student-victims to 16- and 17-yeaf—olds in
the bill it ultirriately passe‘d. See 2 Laws of 2001, ch. 12, § 357. |

Third, “‘while the views of subseq‘uent'Congresses cannot override the unmi.stakable
intent of the enacting one, such views are entitled to signiﬁcant weight, and -par'ticularly so-when
the precise intent of the enacting Congress ié obscure.”” Rozner v.: City of Bellevue, 11'6‘Wn.2d

342, 347, 804 P.2d 24 (1991) (citations omitted) (quoting Seatrain Shipbuilding Corp. v. Shell .

14 We note that Hama Hama Co. v. Shorelines Hearings Bd., 85 Wn.2d 441, 451, 536 P.2d 157
(1975), states that “in the absence of any explanation for the changes, it is not a proper judicial
function for us to speculate and attribute controlling meaning to an unexplained change that is
just as likely to have occurred through happenstance.” Our Supreme Court has distinguished
Hama Hama Co. because there, the legislature passed a bill that was “replete with

* inconsistencies, errors and omissions. Thus the assumption of legislative awareness of
successive drafts was negated.” Komok, 113 Wn.2d at 816 n.7. In the instant case, nothing
indicates that the legislature acted without full awareness of the bill’s prior drafts.

IS We note that the “under the age of eighteen” limitation was in several earlier drafts of the
legislation, which did not pass into law. Thus, coupled with legislative acceptance of the
governor’s veto statement definition of student-victims as 16 and 17-year —oAds éﬁ%ﬂ%é)%]l%ie that
the legislature removed the «under the age of eighteen” age limitation as meréj urplusage.” See 2
Laws of 2001, ch. 12, § 357. '

19



- No. 36804-8-1I

0il Co., 444 U.S. 572, 596, IOd S. Ct. 800, 63 L Ed. 2d 36 (1980)).'® Similarly here, the 2005

Final Biil Report fnadc;, it clear that lawmakers viewed RCW 9A.44.09.3(1')(b) as criminalizing
_: school employees’ sexual contact only with “a minor who is 16- or 17-yea'rs—old.” FINAL B. REP.
on Substitute S.B. 5309, at 1, 59th Leg,, Reg. Sess. (Wash. 2005). Thus, we conclude that the
legislative history of RCW 9A.44.093(1)(b) clarifies that the legislature intended RCW
" 9A.44‘.O93(1)(b) td crirﬁiﬁaiiie only sexual ‘miscond'uct betv\.'e_en school émployees and 16- énd
17-year-old studerﬁé.”

- ‘We hold that the trial court erred in denying Hirschfelder’s Kna;nslaa’ motion.'® Becausé

we decicie this matter based on statutory interpretation, we do not address the parties’ |

constitutional challenges to RCW 9A.44.093(1)(b)."

161 situations where lawmakers pass legislation actually declaring the intent of earlier laws,
“‘[s]ubsequent legislation . . . is not, of course, conclusive in determining what the previous
Congress meant. But the later law is entitled to weight when it comes to the problem of
construction.’”” In re Pers. Restraint of Jones, 121 Wn. App. 859, 866, 88 P.3d 424 (2004)
(quoting Fed. Hous. Admin. v. The Darlington, Inc., 358 U.S. 84, 90,79 S. Ct 141,3 L. Ed. 2d
132 (1958)). :

17 Accordingly, we need not resort to use of the rule of lenity. Stratton, 130 Wn. App. at 764-65.

'® The Office of the Superintendent of Public Instruction responds to a feacher’s sexual contact
with students with severe sanctions, namely, revoking the teacher’s teaching certificate.

19 «[I)f a case can be decided on nonconstitutional grounds, an appellate court should decline to
consider the constitutional issues.” HJS Dev., Inc. v. Pierce County Dep’t of Planning & Land
Servs., 148 Wn.2d 451, 469 n.74, 61 P.3d 1141 (2003). “A court will presume that a statute 1s
constitutional and will make every presumption in favor of constitutionality where the statute’s
purpose is to promote safety and welfare, and the statute bears a reasonable and substantial
relationship to that purpose.” State v. Stevenson, 128 Wn. App. 179, 187, 114 P.3d 699 (2005)
(quoting State v. Glas, 147 Wn.2d 410, 422, 54 P.3d 147 (2002)). '

We further note that Division Three of this court held that RCW 9A]§14.09 .l)Skl)ﬁ)asses
constitutional muster and that the statute criminalizes sexual intercourse befwaen Schoo .
employees and students 18 and older. State v. Clinkenbeard, 130 Wn. App. 552, 560, 123 P.3d

872 (2005). Hirschfelder and WACDL argue that the constitutional discussion in Clinkenbeard is
' 20
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COSTS
: Hirschfelder asks for “costs . . . as allowed pursuant té RAP 14 an‘d appli"cable case law.”
Br. of Appellant at 26. Under RAP 14.2, the party that substantially prevails on review is
entitled to costs. Provided that Hirschfelder complies with RAP 18.1, 2 commiséioner of this
co;lrt may award him costs. } | Co
Because the»legislature intehded that RCW 9A.44;Q93(1)(b) only criminalizé only the
behavior of school employees Wif]O have sexual intercourse with minor sfudér;ts under the age of
18, wé reverse the trial court’s ruling on Hirschfelder’s K};apsiad motion and remand for
dismissal of the chgrge against him.

Reversed and remanded for dismissal.

[/f/m Pohey,  C. 4 .
, ~ "VANDEREN,CJ. 7 c’
We concur: ‘

Hot

il
HUNT, J. ( / | -
A in /%AMJ/

QUINN-BRINTNALL, J.

“merely thoughtful dicta in light of the reversal on other grounds.” Br. of Appellant at 18 n.10.
'WACDL states that “any discussion in Clinkenbeard of the constitutionality of RCW
9A.44.093(1)(b) was strictly dicta, since it was not necessary to reach the constitutional issues
because the case was decided on the independent ground of sufficiency of the evidence.” .
WACDL Amicus Br. at 13. We agree. Furthermore, Clinkenbeard’s discus&' IK? §1t}3%a_§el of the
student-victim focuses on the reasonable protections afforded children, yet concludes that the
legislature intended to criminalize sexual intercourse between school employees and all students,
even those who are 18 and older. 130 Wn. App. at 564-65. ' : |
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SUPERIOR COURT OF WASHINGTON FOR GRAYS HARBOR COUNTY

. STATE OF WASHINGTON, |
" NoicS 71~ 394 )

INFORMATION

Plaintiff,

V. P.A. No.: CR 07-0296
P.R. No.: HPD 06-H08638
MATTHEW J. HIRSCHFELDER, -
DOB: 05/23/1973

Defendant.

I, H. Steward Menefee, Prosecuting Attorney for Grays Harbor County, in the name and
by the authority of the State of Washington, by this Information do accuse the defendant of the
crime of SEXUAL MISCONDUCT WITH A MINOR IN THE FIRST DEGREE - SCHOOL
EMPLOYEE, committed as follows:

That the above named defendant, Matthew J. Hirschfelder, on or about June 2,
2006, in Grays Harbor County, State of Washington, being a school employee of
Hoquiam High School and being at least sixty months older than and not married
to A.N.T., did engage in sexual intercourse with AN.T., who was at that time 16
years of age or older and a registered student of the school;

CONTRARY TO RCW 9A.44.093(1)(b) and against the peace and dignity of the State of
Washington.

DATED this_ | B ¥ day of May, 2007.

H. STEWARD MENEFEE
Prosecuting Attorney for -
Grays Harbor County

) E

\ MEGAN M, VALENTINE

.Deputy Prosecuting Attorney Appendix B-1

MMYV/rmt ‘WSBA # 35570

H. STEWARD MENEFEE

PROSECUTING ATTORNEY
GRAYS HARBOR COUNTY COURTHOUSE
102 WEST BROADWAY, ROOM 102

INFORMATION , ' o0 2463051 PAX 260084
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STATE OF WASHINGTON,

MATTHEW J. HIRSCHFELDER,

SUPERIOR COURT OF WASHINGTON FOR GRAYS HARBOR COUNTY

No.. O~ }~0LC]L/~'7

Plaintiff, MOTION AND DECLARATION FOR
ORDER FOR WARRANT OF ARREST

Defendant. LEA No.: HPD 06-H08638

COMES NOW the State of Washington, plaintiff, and moves the Court for an order directing

the issuance of a warrant for arrest of the defendant(s).

THIS MOTION is based upon the following declaration.

H. STEWARD MENEFEE
Prosecuting Attorney
for Grays Harbor County

BY:Q_ —Q —~\)v\'§

MEGAN M. VALENTINE™
Deputy Prosecuting Attorney
WSBA #35570

DECLARATION |
I, Megan M. Valentine, hereby declare and say as follows:

That an Information was filed chaiging the defendant(s) with a criminal offense and

probable cause exists for the issuance of an arrest warrant based upon the following facts which

Appendix C-1

have been furnished in a police report submitted by ghe Hoquiam Police Department: Pursuant to

H. STEWARD MENEFEE

PROSECUTING ATTORNEY

MOTION AND DECLARATION FOR ' GRAYS HARSOR COUNTY QOLRTTOUSE
ORDER FOR WARRANT OF ARREST  -1- O 00 245.3981 FAX M3 G084
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CiR 2.2(2)(3)(1), the DISCIS, DOL and DOC databases have been searched for the defend'an't’s
current address and the results of that search have been filed with the Clerk in this cause number.

~ On or about June 2, 2006, Hoquiarh High School held a 1980's dance and book signing
for the highlschool seniors. This party was held at the Hoquiam High School and attended by
AN.T. Atthe time AN.T. was 18 years old and a registered student at Hoquiam High School.
On June 2, 2006, Matthew J. Hirschfelder was thirty-three years old and employed by Hoquiam
Schoél District as the Choir tcacher at Hoquiam High School.

In an interview with Sergeant Fretts on March 27,2007, AN.T. told Sergeant Fretts that
on May 12, 2006, during Senior Recognition Night, she went to get a band aid out of the
defendant’s office and the defendant kissed her. A.N.T. said that during book signing night,
which was a couple of weeks before school got out, on June 2, 2006, she went to the defendant’s
office to ask him to sign her book. According to A.N.T. they talked fof a while and then the ,
defendant kissed her. A.N.T. said he undressed her and they had intercourse on the “'ﬂoo'r irjl his
office. According to A.N.T. after she graduated on June 16, 2006, she continued to see the
defendant and had an ongoing intimate relationship with him which ended late in 2006.

In an interview with Sergeant Fretts on March 29, 2007, a classmate of A.N.T. said she
noticed A.N.T. was missing from the book‘signing and dance on June 2, 2006 at approximately
10:30 p.m. According to this classmate, when she left around midnight she could see the lights
on inside the choir room and the defendant’s van parked near the door tb the music room. The
defendant was not a chaperone for the dance. A second classmate confirmed seeing the
defendant’s van parked in the lot on the night of the dance around midnight. That classmate said
that the defendant had not been at the dance. This classmate also saw A.N.T.’s vehicle parked at
the school around midnighf. A third classmate of A.N.T. spoke with Sergeant Fretts on March

29,2007 and told Fretts that she also noticed A.N.T. disappear from the dance onJ uné 2, 20006

f ~ Appendix C-2
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and could not locate her. These classmates all told Sergeant Fretts they were aware the defendant
and A.N.T. had sex prior to graduation. |

That the above acts occurred in Grays Harbor County, Washington That a warrant should
i1Ssue.

I declare under penaity of perjury under the laws of the State of Washington that the
foregoing is true and correct to the best of my knowledge and belief.

DATED this ) -{"—_ day of May, 2007, at Montesano, Washington.

A0 U

MEGAN M. VALENTINE
Deputy Prosecuting Attorney
WSBA #35570

MMV/jfa

“Appendix C-3

H. STEWARD MENEFEE

MOTION AND DECLARATION FOR : ”mmﬁ‘%
ORDER FOR WARRANT OF ARREST  -3- : MONTESAND, WASHINGTON 28503



RCW 9A.44.093: Sexual misconduct with a minor in the first degree. Page 1 of 1

RCW 9A.44.093 .
Sexual misconduct with a minor in the first degree.

(1) A person is guilty of sexual misconduct with a minor in the first degree when: (a) The person has, or knowingly
causes another person under the age of eighteen to have, sexual intercourse with another person who is at least sixteen
years old but less than eighteen years old and not married to the perpetrator, if the perpetrator is at least sixty months
older than the victim, is in a significant relationship to the victim, and abuses a supervisory position within that
relationship in order to engage in or cause another person under the age of eighteen to engage in sexual intercourse
with the victim; (b) the person is a school employee who has, or knowingly causes another person under the age of
eighteen to have, sexual intercourse with a registered student of the school who is at least sixteen years old and not
married to the employee, if the employee is at least sixty months older than the student; or (¢) the person is a foster
parent who has, or knowingly causes another person under the age of eighteen to have, sexual intercourse with his or
her foster child who is at least sixteen.

(2) Sexual misconduct with a minor in the first degree is a class C felony.

(3) For the purposes of this section, "school employee“ means an employee of a common school defined in RCW
28A.150.020, or a grade kindergarten'through twelve employee of a private school under chapter 28A.195 RCW, who is
not enrolled as a student of the common school or private school.

[2005 ¢ 262 § 2; 2001 2nd sp.s. ¢ 12 § 357; 1994 ¢ 271 § 306; 1988 ¢ 145§ 8]

Notes: . : .
Intent -- Severability -- Effective dates -- 2001 2nd sp.s. ¢ 12: See notes.following RCW 71.09.250.

‘Application -- 2001 2nd sp.s. ¢ 12 §§ 301-363: See note following RCW 9.94A.030.
Intent -- 1994 ¢ 271: See note following RCW 9A.44.010.
Purpose -- Severability -- 1994 ¢ 271: See notes following RCW 9A.28.020.

Effective date -- Savings -- Application -- 1988 ¢ 145: See notes following RCW 9A.44.010.

Appendix D-1
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HOUSE BILL REPORT
HB 1091

As Reported by House Committee On:
Criminal Justice & Corrections

Title: An act relating to sexual misconduct with a minor.
‘Brief Description: Changing sexual misconduct laws with regard to school employees.

‘Sponsors: Representatives Lambert (co-prime sponsor), H. Sommers (co-prime sponsor),
Miloscia, Cairnes, Schindler, Talcott and Mielke.

Brief History:
Committee Activity:
Criminal Justice & Corrections: 1/29/01, 2/7/01 [DPS].

Brief Summary of Substitute Bill

Changes the elements of first and second degree sexual misconduct with a
minor as it applies in the case of school employees and students. -

- HOUSE COMMITTEE ON CRIMINAL JUSTICE & CORRECTIONS

Majority Report: The substitute bill be substituted therefor and the substitute bill do
. pass. Signed by 8 members: Representatives Ballasiotes, Republican Co-Chair; O’Brien,
Democratic Co-Chair; Ahern, Republican Vice Chair; Lovick, Democratic Vice Chair;
.Cairnes, Kagi, Kirby and Morell. ~

Staff: Jean Ann Quinn (786-7310).
Background:

Sexual misconduct with a minor is committed if the victim is 16 or 17 years old and the
perpetrator is at least five years older than the victim, is in a significant relat1onsh.1p to
the victim, and abuses a supervisory position within that relationship to engage in sexual
‘intercourse (first degree) or sexual contact (second degree) with the victim. The crime is
also committed if the perpetrator causes the minor to have sexual intercourse or sexual
contact with another minor. It is not a crime if the child and the perpetrator are married.

v Appendix E-1
House Bill Report -+ - -1- : : HB 1091

A-33



Sexual misconduct with a minor in the first degree is a class C felony, ranked at
seriousness level V, and in the second degree is a gross misdemeanor.

The term "significant relationship" as it applies in this context means a situation in which
the perpetrator is a person who is responsible for providing education, health, welfare, or
organized recreational activities for minors, or who supervises minors in the course of his
or her employment.

The term "abuse of a supervisory position" means a direct or indirect threat or promise to
use authority to the detriment or benefit of a minor.

Summary of Substitute Bill:

The crime of sexual misconduct with a minor is also committed if a school employee has,
or knowingly causes another minor to have, sexual intercourse (first degree) or sexual
contact (second degree) with a registered student of the school who is at least 16 years
old and not married to the school employee. The term school employee— is défined to
mean an employee of a public or private school, grades kindergarten through 12.

Substitute Bill Compared to Original Bill:

The substitute bill eliminates the requirement that the student be under the age of 18, thus
covering registered students over the age of 18 who are completing independent education
plans. :

Appropriation: None.
Fiscal Note: Available.

Effective Date of Substitute Bill: Ninety days after adjoummént. of session in which bill
is passed. '

Testimony For: (Original bill) The current statute requires that there be an actual threat
or promise to use the person’s authority to the detriment or benefit of the student in order
for the crime to be prosecuted. The bill will close that loophole, and allow cases to be
prosecuted where there isn’t an abuse of a supervisory position because there isn’t a

“threat or the employee is not in a supervisory relationship with the student. This occurs,

for example, when the employee is not the student’s teacher, but a counselor or coach.

~ The bill is narrowly drawn, and would not apply outside the school setting. It addresses

concerns that are raised due to the unique and potentially coercive relationships that can
occur between students and school employees.
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Testimony Against: None.

Testified: (In support) Representative Lambert, co-prime sponsor; Tom McBride,
Washington Association of Prosecuting Attorneys; and Suzanne Brown, Washington

Coalition of Sexual Assault Programs.
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VETO MESSAGE ON HB 1091-5 _
May 15, 2001
To the Honorable Speakers and Members,
The House of Representatives of the State of Washington
Ladies and Gentlemen: ' :
' 'I.am returning herewith, without my approval, Substitute House
Bill No. .1091 entitled:
: "AN ACT Relating to sexual misconduct with a minox;"
Substitute House Bill No. 1091 would have made it a
felony for any school employee to engage in sexual conduct with a
student between 16 and 18 years old. Such conduct is already a
felony if the perpetrator is at least five years older and abuses
a supervisory position, such as that of a teacher or coach, by
making threats or promises to the victim. The bill was intended to
remove the requirement that threats or promises be made. ‘

However, the bill is overly broad. It would allow felony
prosecution even if both parties weré teenagers, as long as one of
them is a school employee. The term "employee" could include a
student who is a part-time tutor, food service or maintenance
worker. For example, there are high school students who are
Washington Reading Corps tutors and are paid by their local school
districts. Those students could be subject to prosecution if they
have consensual sex with a classmate of approximately the same age.
Such a person could be imprisoned and required to register as a sex
offender after release. .

I do not condone sexual activity among teenagers, but this
bill is simply too broad.

As a legislator, I worked to strengthen our laws dealing with
sex offenses against minors. This bill should be written to permit
prosecution only of those 18 years or older and who are not
students in the same school. Accordingly, I have forwarded
suggested legislation to the prime sponsor of this bill.

For these reasons I have vetoed Substitute House Bill No. 1091
-in its entirety.

Respectfully submitted,
Gary Locke
Governor
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Washington State Constitution

PREAMBLE

We, the people of the State of Washington, grateful to the Supreme Ruler of the Universe for our liberties, do ordain this
constitution.

‘ ARTICLE |
DECLARATION OF RIGHTS

SECTION 1 POLITICAL POWER. All political power is inherent in the people, and governments derive their just powers
from the consent of the governed, and are established to protect and maintain individual rights.

SECTION 2 SUPREME LAW OF THE LAND. The Constitution of the United States is the supreme law of the land.
SECTION 3 PERSONAL RIGHTS. No person shall be deprived of life, liberty, or property, without due process of law.

SECTION 4 RIGHT OF PETITION AND ASSEMBLAGE. The right of petition and of the people peaceably to assemble
for the common good shall never be abridged.

SECTION 5 FREEDOM OF SPEECH. Every person may freely speak, write and publish on all subjects, being
responsible for the abuse of that right. ‘ ‘

~SECTION 6 OATHS - MODE OF ADMINISTERING. The mode of administering an oath, or affirmation; shall be such as
may be most consistent with and binding upon the conscience of the person to whom such oath, or affirmation, may be
administered.

SECTION 7 INVASION OF PRIVATE AFFAIRS OR HOME PROHIBITED. No person éhall be disturbed in his private
affairs, or his home invaded, without authority of law. .

SECTION 8 IRREVOCABLE PRIVILEGE, FRANCHISE OR IMMUNITY PROHIBITED. No law granting irrevocably any
privilege, franchise or immunity, shall be passed by the legislature.

SECTION 9 RIGHTS OF ACCUSED PERSONS. No person shall be compelled in any criminal case to give evidence
against himself, or be twice put in jeopardy for the same offense.

SECTION 10 ADMINISTRATION OF JUSTICE. Justice in all cases shall be administered openly, and without
unnecessary delay.

SECTION 11 RELIGIOUS FREEDOM. Absolute freedom of conscience in all matters of religious sentiment, belief and
worship, shall be guaranteed to every individual, and no cone shall be molested or disturbed in person or property on
account of religion; but the liberty of conscience hereby secured shall not be so construed as to excuse acts of
licentiousness or justify practices inconsistent with the peace and safety of the state. No public money or property shall
be appropriated for or applied to any religious worship, exercise or instruction, or the support of any religious
establishment: PROVIDED, HOWEVER, That this article shall not be so construed as to forbid the employment by the
state of a chaplain for such of the state custodial, correctional, and mental institutions, or by a county's or public hospital
district's hospital, health care facility, or hospice, as in the discretion of the legislature may seem justified. No religious
qualification shall be required for any public office or employment, nor shall any person be incompetent as a witness or
juror, in consequence of his opinion on matters of religion, nor be questioned in any court of justice touching his religious
belief to affect the weight of his testimony. [AMENDMENT 88, 1993 House Joint Resolution No. 4200, p 3062. Approved
November 2, 1993.]

Amendment 34 (1957) ~ Art, 1 Section 11 RELIGIOUS FREEDOM -- Absolute freedom of conscience in all matters of religious sentiment,
belief and worship, shall be guaranteed to every individual, and no one shall be molested’or disturbed in person or property on account of
religion; but the liberty of conscience hereby secured shall not be so construed as to excuse acts of licentiousness or justify practices
inconsistent with the peace and safety of the state. No public money or property shall be appropriated for or applied to any religious worship,

" exercise or instruction, or the support of any religious establishment: Provided, however, That this article shall not be so construed as to forbid
the employment by the state of a chaplain for such of the state custodial, correctional and mental institutions.as in the discretion of the
legislature may seem justified. No religious qualification shall be required for any public office or employment, nor shall any person be
incompelent as a witness or juror, in consequence of his opinion on matters of religion, nor be questioned in any court of justice touching his
religious belief to affect the weight of his testimony. [AMENDMENT 34, 1957 Senate Joint Resolution No. 14, p 1299. Appr; 4
e ‘ _ ! REHEAHEF1
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United States Constitution

Amendment XIV

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the state wherein they reside. No state shall
make or enforce any law which shall abridge the privileges or immunities of citizens of the
United States: nor shall any state deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several states according to their
respective numbers, counting the whole number of persons in each state, excluding Indians
not taxed. But when the right to vote at any election for the choice of electors for President
and Vice President of the United States, Representatives in Congress, the executive and
judicial officers of a state, or the members of the legislature thereof, is denied to any of the
male inhabitants of such state, being-twenty-one years of age, and citizens of the United
States, or in any way abridged, except for participation in rebellion, or other crime, the basis
of representation therein shall be reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens twenty-one years of age in such
state. .

Section 3. No person shall be a Senator or Representative in Congress, or elector of

- President and Vice President, or hold any office, civil or military, under the United States, or
under any state, who, having previously taken an oath, as a member of Congress, or as an
officer of the United States, or as a member of any state legislature, or as an executive or
judicial officer of any state, to support the Constitution of the United States, shail have
engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies
thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including

debts incurred for payment of pensions and bounties for services in suppressing insurrection
or rebellion, shall not be questioned. But neither the United States nor any state shall
assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the
United States, or any claim for the loss or emancipation of any slave; but all such debts,
obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article. '
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conservation or more efficient use of energy in such structures or equipment. Except as provided in section 7 of this Article, an appropriate
charge back shall be made for such extension of public moneys or credit and the same shall be a lien against the structure benefited or a
security interest in the equipment benefited. Any financing authorized by this article shall only be used for conservation purposes in existing
structures and shall not be used for any purpose which results in a conversion from one energy source to another. [AMENDMENT 82, 1988
House Joint Resolution No. 4223, p 1552. Approved November 8, 1988.]

Amendment 70 (1979) - Art. 8 Section 10 RESIDENTIAL ENERGY CONSERVATION - Notwithstanding the provisions of section 7 of this
Article, until January 1, 1990 any county, city, town, quasi municipal corporation, municipal corporation, or political subdivision of the state which
is engaged in the sale or distribution of energy may, as authorized by the legislature, use public moneys or credit derived from operating
revenues from the sale of energy to assist the owners of residential structures in financing the acquisition and installation of malerials and
equipment for the conservation or more efficient use of energy in such structures. Except as provided in section 7 of this Article, an appropriate
charge back shall be made for such extension of public moneys or credit and the same shall be a'lien against lhe residential structure benefited.
Except as to contracts entered into prior thereto, this amendment lo the state Constitution shall be null and void as of January 1, 1990 and shall
have no further force or effect after that date. [AMENDMENT 70, Substitute Senate Joint Resolution No. 120, p 2288. Approved November 6,
1979. .

SECTION 11 AGRICULTURAL COMMODITY ASSESSMENTS --DEVELOPMENT, PROMOTION, AND HOSTING. The
use of agricultural commodity assessments by agricultural commodity commissions in such manner as may be
prescribed by the legislature for agricultural development or trade promotion and promotional hosting shall be deemed a
public use for a public purpose, and shall not be deemed a gift within the, provisions of section 5 of this article.
[AMENDMENT 76, 1985 House Joint Resolution No. 42, p 2402. Approved November 5, 1985.}

ARTICLE IX
EDUCATION

SECTION 1 PREAMBLE. It is the. paramount duty of the state to make ample provision for the education of ali chifdren
residing within its borders, without distinction or preference on account of race, color, caste, or sex.

SECTION 2 PUBLIC SCHOOL SYSTEM. The legislature shall provide for a general and uniform system of public
schools. The public school system shall include common schools, and such high schools, normal schools, and technical
schools as may hereafter be established. But the entire revenue derived from the common school fund and the state tax
for commen schools shall be exclusively applied to the support of the common schools.

SECTION 3 FUNDS FOR SUPPORT. The principal of the common school fund as the same existed on June 30, 1965,
shatl remain permanent and irreducible. The said fund shall consist of the principal amount thereof existing-on June 30,
1965, and such additions thereto as may be derived after June 30, 1965, from the following named sources, to wit:
Appropriations and donations by the state to this fund; donations and bequests by individuals to the state or public for
common schools; the proceeds of lands and other property which revert to the state by escheat and forfeiture; the
proceeds of all property granted to the state when the purpose of the grant is not specified, or is uncertain; funds
accumulated in the treasury of the state for the disbursement of which provision has not been made by law; the proceeds
of the sale of stone, minerals, or property other than timber and other crops from school and state lands, other than
those granted for specific purposes; all moneys received from persons appropriating stone, minerals or property other
than timber and other crops from school and state lands other thari those granted for specific purposes, and all moneys
other than rental recovered from persons trespassing on said lands; five per centum of the proceeds of the sale of public
lands lying within the state, which shall be sold by the United States subsequent to. the admission of the state into the
Union as approved by section 13 of the act of congress enabling the admission of the state into the Union; the principal
of all funds arising from the sale of lands and other property which have been, and hereafter may be granted to the state
for the support of common schools. The legislature may make further provisions for enlarging said fund.
There is hereby established the common school construction fund to be used exclusively for the purpose of financing the
* construction of facilities for the common schools. The sources of said fund shall be: (1) Those proceeds derived from the
sale or appropriation of timber and other crops from schoot and state lands subsequent to June 30, 1965, other than
those granted for specific purposes; (2) the interest accruing on said permanent common school fund from and after July
1, 1967, together with all rentals and other revenues derived therefrom and from lands and other property devoted to the
permanent common school fund from and after July 1, 1967; and (3) such other sources as the legislature may direct.
That portion of the common school construction fund derived from interest on the permanent common school fund may
be used to retire such borids as may be authorized by law for the purpose of financing the construction of facilities for the
common schools. . ' . '
The interest accruing on the permanent common school fund together with all rentals and other revenues accruing
thereto pursuant to subsection (2) of this section during the period after the effective date of this amendment and prior to
July 1, 1967, shall be exclusively applied to the current use of the common schools. ’
To the extent that the moneys in the common school construction fund are in excess of the amount necessary to allow
fulfiliment of the purpose of said fund, the excess shall be available for deposit to the credit of the permanent common
school fund or available for the current use of the common schools, as the legislature may direct. [AMENDMEET 4%1
1965 ex.s. Senate Joint Resolution No. 22, part 1, p 2817. Approved November 8, 1966.] Appendix H-1

Original text -- Art. 9 Section 3'FUNDS FOR SUPPORT -- The principé/ of the common school fund shall remain permanent and irreducible.
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The said fund shall be derived from the following named sources, to wit: Appropriations and donations by the state to this fund; donations and
bequests by individuals to the state or public for common schools; the proceeds of lands and other property which revert to the state by escheat
and forfeiture; the proceeds of all property granted to the state when the purpose of the grant is not specified, or is uncertain; funds accumulated
in the treasury of the state for the disbursement of which provision has not been made by law; the proceeds of the sale of timber, stone,
minerals, or other propery from school and state lands, other than those granted for specific purposes; all moneys received from persons
appropriating timber, stone, minerals or other property from school and state lands other than those granted for specific purposes, and all
moneys other than rental recovered from persons trespassing on said lands; five per centum of the proceeds of the sale of public lands lying
within the state, which shall be sold by the United States subsequent fo the admission of the state into the Union as approved by section 13 of
the act of congress enabling the admission of the state into the Union; the principal of all funds arising from the sale of lands and other property
which have been, and hereafter may be granted to the state for the support of common schools. The legislature may make further provisions for
enlarging said fund. The interest accruing on said fund together with all rentals and other revenues derived therefrom and from lands and other
property devoted to the common school fund shall be exclusively applied to the current use of the common schools.

SECTION 4 SECTARIAN CONTROL OR INFLUENCE PROHIBITED. All schools maintained or supported wholly or in
part by the public funds shall be forever free from sectarian control or influence.

SECTION 5 LOSS OF PERMANENT FUND TO BECOME STATE DEBT. All losses to the permanent common school or
any other state educational fund, which shall be occasioned by defalcation, mismanagement or fraud of the agents or
officers controlling or managing the same, shall be audited by the proper authorities of the state. The amount so audited
shall be a permanent funded debt against the state in favor of the particular fund sustaining such loss, upon which not
jess than six per cent annual interest shall be paid. The amount of liability so created shali not be counted as a part of the
indebtedness authorized and limited elsewhere in this Constitution.

Investment of permanent school fund: Art. 16 Section 5.

ARTICLEX
MILITIA

SECTION 1 WHO LIABLE TO MILITARY DUTY. All able-bodied male citizens of this state between the ages of eighteen
(18) and forty-five (45) years except such as are exempt by laws of the United States or by the laws of this state, shall be -
liable to military duty. : o ' : '

SECTION 2 ORGANIZATION -- DISCIPLINE -- OFFICERS -- POWER TO CALL OUT. The legislature shall provide by
law for organizing and disciplining the militia in such manner as it may deem expedient, not incompatible with the
Constitution and laws of the United States. Officers of the militia shall be elected or appointed in such manner as the
legislature shall from time to time direct and shall be commissioned by the governor. The governor shall have power to
call forth the militia to execute the laws of the state to suppress insurrections and repel invasions.

SECTION 3 SOLDIERS' HOME. The legislature shall provide by law for the maintenance of a soldiers' home for
honorably discharged Union soldiers, sailors, marines and members of the state militia disabled while in the line of duty
and who are bona fide citizens of the state. '

SECTION 4 PUBLIC ARMS. The legislature shall provide by faw, for the protection and safe keeping of the public arms.

SECTION 5 PRIVILEGE FROM ARREST. The militia shall, in all cases, except treason, felony and breach of the peace,
be privileged from arrest during their attendance at musters and elections of officers, and in going to and returning from
the same.

SECTION 6 EXEMPTION FROM MILITARY DUTY. No person or persons, having conscientious scruples against
bearing-arms, shall be compelled to do militia duty in time of peace: Provided, such person or persons shall pay an
equivalent for such exemption. ‘ :

ARTICLE XI
COUNTY, CITY, AND TOWNSHIP ORGANIZATION

SECTION 1 EXISTING COUNTIES RECOGNIZED. The several counties of the Territory of Washington existing at the
time of the adoption of this Constitution are hereby recognized as legal subdivisions of this state.

SECTION 2 COUNTY SEATS -- LOCATION AND REMOVAL. No county seat shall be removed unless three-fifths of
the qualified electors of the county, voting on the proposition at a general election shall vote in favor of such removal, and
three-fifths of all votes cast on the proposition shall be required to relocate a county seat. A propositio&of remg.valﬁhili
not be submitted in the same county more than once in four years. ppendix -

Governmental continuity during emergency periods: Art. 2 Section’'42.
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Court of Appeals of Washington, Division 3.
STATE of Washington, Respondent,
v.
Dennis A. CLINKENBEARD, Appellant.
No. 23189-5-1I1.

Nov. 29, 2005.

Background: School bus driver was convicted in .
the Superior Court of Okanogan County, Jack G. °
Burchard, J., of violation of statute -making it a -

class C felony for any school employee to. have
sexual intercourse with a registered student of that
school who is at least 16 years old if there is an age
difference of five years or more between the em-
ployee and the student, even if student is over 18.
Defendant appealed. '

Holdings: The Court of Appeals, Thompson, J.
Pro Tem., held that: : ‘
(1) statute was not facially unconstitutional,

(2) statute as applied did not violate right to sub-

stantive due process;

(3) statute did not viclate equal protection, and

(4) use of hearsay impeach evidence to convict was
reversible error. ’

Reversed.
West Headnotes
[1] Rape 321 €4

32] Rape
3211 Offenses and Responsibility Therefor
321k4 k. Persons on Whom Offense May Be
Committed. Most Cited Cases B
Statute making it a class C felony for any school
employee to have sexual intercourse with a re-
gistered student of that school who is at least 16
years old if there is an age difference of five years
or more between the employee and the student, can
be applied to criminally prosecute a public school
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employee who has sexual intercourse with a student
who is legally an adult over the age of 18 and does
not require the school employee to be in a position
of authority or supervision over the student. West's
RCWA 9A.44.093(1)(b).

(2] Criminal Law 110 €=1139

110 Criminal Law
110XXIV Review
110XXIV(L) Scope of Review in General
110XXIV(L)13 Review De Novo
110k1139 k. In Genergl. Most Cited -

Cases '
The interpretation of a statute and the determination
of whether a statute violates the United States Con-
stitution are issues of law that are reviewed de novo.

[3] Constitutional Law 92 €990

92 Constitutional Law
92V1 Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions ’
92VI(C)3 Presumptions and Construction
as to Constitutionality
92k990 k. In General. Most Cited Cases
(Formerly 92k48(1))
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92 Constitutional Law
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92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92VI(C)4 Burden of Proof
92k1030 k. In General. Most Cited
(Formerly 92k48(1))
Where the constitutionality of a statute is chal-
lenged, the statute is presumed constitutional and
the burden is on the party challenging the statute to
prove its unconstitutionality beyond a reasonable
doubt. -

|4] Constitutional Law 92 €599(0

92 Constitutional Law . ‘
92VI Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92VI(C)3 Presumptions and Construction
as to Constitutionality
92k990 k. In General. Most Cited Cases
(Formerly 92k48(1))
Courts are generally hesitant to strike a duly en-
acted statute unless fully convinced that the statute
viclated the constitution, and if possible, a statute
should be construed as constitutional.

[5] Constitutional Law 92 €=2656

92 Constitutional Law
92V Construction and Operation of Constitu-
tional Provisions
92V(F) Constitutionality of Statutory Provi-
sions
92k656 k. Facial Invalidity. Most Cited
Cases
(Formerly 92k38)
In order to make a facial challenge to a statute, it
must be shown that there is no set of circumstances
in which the statute, as currently written, can be
constitutionally applied.

[6] Statutes 361 €63
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361 Statutes
3611 Enactment, Requisites, and Validity in
General '
361k63 k. Effect of Total Invalidity. Most
Cited Cases
The remedy for holding a statute facially unconsti-
tutional is to render the statute totally inoperative.

[7] Constitutional Law 92 €>1447

92 Constitutional Law
92X V1 Freedom of Association
92k1447 k. Education in General. Most Cited
Cases
(Formerly 92k82(12))

Rape 321 €2

321 Rape
3211 Offenses and Responsibility Therefor

321k2 k. Statutory Provisions. Most Cited
Cases '
Assuming that there is a fundamental right to intim-
ate association between any and all consentmg
adults, statute making it a class C felony for any
school employee to have sexual intercourse with a

. registered student of that school who is at least 16

years old if there is an age difference of five years
or more between the employee and the student, is
not facially unconstitutional, since the statute also
applies to those students who are at least 16 but
who are not yet 18, and are thus not yet legal
adults. US.C.A. Const Amend. 14.

[8] Constitutional Law 92 €657

92 Constitutional Law
92V Construction and Operation of Constitu-
tional Provisions ’
92V(F) Constitutionality of Statutory Provi-
sions
92k657 k. Invalidity as Applied. Most
Cited Cases '
(Formerly 92k38)
An as-applied challenge to the constitutional valid-
ity of a statute is characterized by a party's allega-
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tion that application of the statute in the specific
context of the party's actions is unconstitutional.

[9] Statutes 361 €~264(1)

361 Statutes

3611 Enactment, Requisites, and Validity in
General

361k64 Effect of Partial Invalidity .
361k64(1) k. In General. Most Cited Cases

Holding a statute unconstitutional as applied pro-
hibits future apphcatlon of the statute in a similar
context, but the statute is not totally invalidated.

" [10) Constitutional Law 92 €=>1238
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92X1I Right to Privacy
92X1(B) Particular Issues and Applications
92k1237 Sex and Procreation
092k1238 k. In General. Most Cited
(Formerly 92k82(10))
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02k1442 k. Intimate Association; Dating Re-

lationships in General. Most Cited Cases

.(Formerly 92k82(10))
Two potential fundamental rights are implicated in
the exercise of personal liberty to engage in private,
adult, consensual sexual conduct:the right to free-
dom of association or intimate association, and the
right to privacy. U.S.C.A. Const. Amend. 14.

[11] Constitutional Law 92 @1440

92 Constitutional Law
92XVI Freedom of Assomatzon
92k 1440 k. In General. Most Cited Cases
(Formerly 92k91)
The term *freedom of association” protected by the
Constitution refers to the choice to enter into and
maintain certain intimate human relationships, and
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is protected against undue intrusion by the state be-
cause this freedom is a fundamental element of per-
sonal liberty; additionally, the formation and pre-
servation of intimate personal relationships is af-
forded a substantial measure of protection from un-
justified interference from the state. U.S.C.A.
Const.Amend. 14. ~

[12] Constitutional Law 92 €~>1238

92 Constitutional Law
92X1 Right to Privacy
92XI(B) Particular Issues and Apphcatlons
92k1237 Sex and Procreation
92k1238 k. In General. Most Cited
(Formerly 92k82(10), 92k82(7))

Constitutional Law 92 €->1248

92 Constitutional Law
92XI Right to Privacy
92XI(B) Particular Issues and Applications
92k1247 Family Law; Marriage
92k1248 k. In General. Most Cited
(Formerly 92k82(10), 92k82(7))

Constitutional Law 92 €~°4450

92 Constitutional Law _
92XXV1l Due Process
92XXVII(G) Particular Issues and Apphca—
tions -
92XXVII(G)22 Privacy and Sexual Mat-
ters
92k4450 k. In General. Most Cited
(Fomlerly 92k4382, 92k274(5))
There is an 1nd1v1dua1 right to prlvacy which, al-
though not expressly guaranteed in .the United
States Constitution, is implicitly one aspect of the
liberty that is protected by the due process clause of
the Fourteenth Amendment, or as one of the
“penumbras” of the express guarantees of the Bill
of Rights; the right to privacy also includes the
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right of personal autonomy, particularly in matters
pertaining to marriage, procreation, contraception,
family relationships, and child-rearing. U.S.C.A.
Const.Amend. 14.

[13] Constitutional Law 92 €~21094

92 Constitutional Law

92VII Constitutional Rights in General

92VII(B) Particular Constitutional Rights ,
92k1094 k. Sex and Procreation. Most

Cited Cases

(Formerly 92k82(10))
United States Supreme Court decision, Lawrence v.
Texas, which restricts the degree to which govemn-
ment may regulate private, adult, consensual sexual
behavior, did.not establish that this behavior rises
to the level of a fundamental right; moreover, even
if decision did establish that heightened review was
required in some cases of private, consensual, adult
sexual activity, the decision specifically points out
that these protections do not apply to cases that
may involve minors, those who are vulnerable to
coercion, and those who are situated in relation-
ships where consent may not easily be refused.
U.S.C.A. Const.Amend. 14.

[14] Constitutional Law 92 €-23901

92 Constitutional Law
92XXVII Due Process
92XXVII(B) Protections
Deprivations Prohibited in General
92k3901 k. Levels of Scrutiny; Strict or
Heightened Scrutiny. Most Cited Cases
(Formerly 92k255(1))
The substantive component of the Fourteenth
Amendment's due process clause forbids the gov-
emment to infringe on fundamental liberty interests
unless the infringement is narrowly tailored to
.+ serve a compelling state interest. U.S.C.A.
Const.Amend. 14.

Provided and

[15! Constitutional Law 92 €=3895

92 Constitutional Law

Page 5 of 18

Page 4

92X XVII Due Process
92XXVII(B)  Protections
Deprivations Prohibited in General
92k3892 Substantive Due Process in Gen-

Provided and

eral
92k3895 k. Reasonableness, Rational-
ity, and Relationship to Object. Most Cltcd Cases
(Formerly 92k251.3)
Generally, under substantive due process when
there is no alleged violation of a fundamental right,

. the challenged state action need only be rationally

related to a legitimate government interest, and 2
defendant challenging the constitutionality of such
statute must show that the law is so unrelated to the
achievement of a legitimate purpose that the law is
arbitrary or obsolete. U.S.C.A. Const. Amend. 14.

[16] States 360 €=221(2)

360 States

36011 Govemment and Officers

. 360k21 Government Powers
360k21(2) k. Police Power. Most Cited
Cases :

(Formerly 92k1066, 92k81)
The police powers of government allow the legis-
lature to enact laws in the interests of the people,
and the scope of that power is broad and encom-
passes measures which bear a reasonable and sub-
stantial relation to promotion of the general welfare
of the people.

[17] Constitutional Law 92 €-°2491

92 Constitutional Law
. 92XX Separation of Powers
92XX(C) Judicial Powers and Functions
92XX(C)2 Encroachment on Legislature
92k2485 Inquiry Into Legislative Judg-
ment
92k2491 k. Necessity. Most Cited

Cases
(Formerly 92k70.3(8))

States 360 €21(2)
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360 States

36011 Government and Officers

360k21 Government Powers :
360k21(2) k. Police Power. Most Cited

Cases

(Formerly 92k1066 92k81)
In legislating for the general health, safety, and
welfare of the people, certain constraints on indi-
vidual freedom have traditionally been imposed by
the state, and it is not the proper function of the
courts to substitute their judgment for that of the le-

gislature with respect to-the nece551ty of these con-

straints.
[18] Constitutional Law 92 €>1238

92 Constitutional Law
92XI Right to Privacy
92X1(B) Particular Issues and Applications
92k1237 Sex and Procreation
92k1238 k. In General. Most Cited
(Formerly 92k82(10))

Constitutional Law 92 €51264(1)

92 Constitutional Law
92XT Right to Privacy
92XI(B) Particular Issues and Applications
92k1262 Education
92k1264 Students S
92k1264(1) k. In General. Most
- Cited Cases
(Formerly 92k82(12)) -
The state's interest in protcctmg children from
sexual exploitation and abuse is a compelling gov-
emmment objective that justifies at least some regu-
lation of sexual conduct, even where it infringes on
the right to privacy, and courts show even greater
deference to the determinations of the state in the
context of education. U,S.C.A. Const. Amend. 14.

[19] Constitutional Law 92 €=24509(23)

92 Constitutional Law
92XXVII Due Process

Page 6 of 18
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92XXVII(H) Criminal Law
92XXVII(H)2 Nature and Elements of
Crime .
92k4502 Creation and Definition of
Offense
92k4509 Particular Offenses
92k4509(23) k. Sex Offenses,
Incest, and Prostitution. Most Cited Cases
(Formerly 92k258(5))

Rape 321 €22

321 Rape
3211 Offenses and Responsibility Therefor

321k2 k. Statutory Provisions. Most Cited
Cases
Because statute making it a class C felony for any
school employee to have sexual intercourse with a
registered student of that school who is at least 16
years old if there is an age difference of five years
or more between the employee and the student was
not wholly irrelevant to the legitimate state goal of
preventing the exploitation of students, and there-
fore was not arbitrary, it did not violate right to
substantive due process of school bus driver who
came within its terms. U.S.C.A. Const.Amend. 14;
West's RCWA 9A.44.093(1)(b).

[20] Constitutional Law 92 €=23041

92 Constitutional Law
92XXVI Equal Protection
92XXVI(A) In General
92XXVI(A)5 Scope of Doctrine in Gener-
al
92k3038 Discrimination and Classific-
ation
92k3041 k. Similarly Situated Per-
sons; Like Circumstances. Most Cited Cases
(Formerly 92k211(1))
The equal protection clauses of the federal and state
constitutions require that persons similarly situated
with respect to a legitimate purpose of the law re-
ceive like treatment. U.S.C.A. Const.Amend. 14;
West's RCWA Const. Art. 1, § 12.
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[21] Constitutional Law 92 €523062

92 Constitutional Law
92XXVI Equal Protection
92XXVI(A) In General
92XXVI(A)6 Levels of Scrutiny.
92k3059 Heightened Levels of Scru- tiny
92k3062 k. Strict Scrutiny and
Compelling Interest in General. Most Cited Cases
(Formerly 92k213.1(2), 92k213.1(1))
Strict scrutiny under equal protection applies when
a statutory classification affects a suspect class or a
fundamental right, and under the strict scrutiny test,
. a law may be upheld only if it is shown to be neces-

sary for a compelling state interest. U.S.C.A. .
_Const.Amend. 14; West's RCWA Const. Art. 1, §12.

[22] Constitutional Law 92 €~23061

'92 Constitutional Law
92XX VI Equal Protection
92XXVI(A) In General .
92XXVI(A)G6 Levels of Scrutiny
92k3059 Heightened Levels of Scru- tiny
92k3061 k. Intermediate Scrutiny in
General. Most Cited Cases
(Formerly 92k213.1(2), 92k213.1(1))
The intermediate scrutiny test under equal protec-
tion may apply in certain limited circumstances
where the statutory classification affects an import-
ant right and .applies to a semi-suspect class not ac-
countable for its status; under this test, the law must
fairly be viewed as furthering a substantial interest
of the state. US.C.A. ConstAmend. 14; West's
RCWA Const. Art. 1, § 12.

[23] Constitutional Law 92 €=23057

92 Constitutional Law
92XXVI Equal Protection
92X XVI(A) In General
92XXVI(A)6 Levels of Scrutiny
"02k3052 Rational Basis Standard;

Page 7 of 18
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Reasonableness :
92k3057 k. Statutes and Other
Written Regulations and Rules. Most Cited Cases
(Formerly 92k213.1(2))

The rational basis test under equal protection ap-
plies when the challenged statutory classification
involves meither a fundamental right nor a suspect
classification; under the rational basis test, the law
is subject to minimal scrutiny and will be upheld
unless -t rests on grounds wholly irrelevant to the
achievement of a legitimate state objective.
U.S.C.A. Const.Amend. 14; West's RCWA Const.
Art. 1,§ 12.

{24] Constitutional Law 92 €=3057

92 Constitutional Law
92XXVI1 Equal Protection
92XXVI(A) In General
92X XVI(A)6 Levels of Scrutiny -
02k3052 Rational Basis Standard;
Reasonableness
92k3057 k. Statutes and Other
Written Regulations and Rules. Most Cited Cases
(Formerly 92k213.1(2))
A legislative distinction will survive the rational
basis test under equal protection if (1) all members.
of the class are treated alike, (2) there is a rational
basis for treating differently those within and out-
side of the class, and (3) the classification is ration-
ally related to the purpose of the legislation.
U.S.C.A. Const.Amend. 14; West's RCWA Const.
Art. 1,§ 12.

[25] Constitutional Law 92 €=3106

92 Constitutional Law
92XX VI Equal Protection
92X X VI(B) Particular Classes
92XXVI(B)1 Age
92k3106 k. Criminal Law. Most Cited
Cases
(Formerly 92k250.1 (2)

Rape 321 €2
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321 Rape

3211 Offenses and Responsibility Therefor

321k2 k. Statutory Provisions. Most Cited

Cases - :
Statute making it a class C felony for any school
employee to have sexual intercourse with a re-
gistered student of that school who is at least 16
years old if there is an age difference of five years
or more between the employee and the student did
not violate equal protection as applied to school bus
driver coming within its terms, given the important
state goals--of providing a safe school environment
for children and preventing the sexual exploitation
of children; distinction had a basis that was ration-
ally related to those important and.compelling gov-
emnment purposes. U.S.C.A. Const.Amend. 14;
West's RCWA 9A.44.093(1)(b).

[26] Rape 321 €52(2)

321 Rape
32111 Prosecution
3211I(B) Evidence
321k50 Weight and Sufficiency
321k52 Female Under Age of Consent

321k52(2) k. Cammal Knowledge.
Most Cited Cases : ‘
The evidence was insufficient to convict school bus
driver of sexual misconduct.with a minor, where
the state used impeachment hearsay evidence as
substantive evidence of guilt, and that was the sole

evidence of the essential element of sexual inter--

course between the defendant and the girl. West's
RCWA 9A.44.093(1)(b).

[27] Criminal Law 110 €21153.1

110 Criminal Law °
110XXIV Review
110XXIV(N) Discretion of Lower Court
110k1153 Reception and Admissibility of
Evidence
110k1153.1 k. In General. Most Cited
Cases
(Formerly 110k1153(1))
Court of Appeals reviews a trial court's rulings on

Page 8 of 18
Page 7

the admissibility of evidence under an abuse of dis-
cretion standard, which exists when the trial court's
exercise of discretion is manifestly unreasonable or
is based upon untenable grounds.

{28] Criminal Law 110 €-419(1)

110 Criminal Law
110X V11 Evidence
110X VII(N) Hearsay
110k419 Hearsay in General

110k419(1) k. In General. Most Cited
Cases
An out-of-court-statement is hearsay when offered
to prove the truth of the matter asserted, even if the
statement was made and acknowledged by someone
who is an in-court witness at trial. ER 802. '

[29] Witnesses 410 €~>380(5.1)

410 Witnesses
4101V Credibility and Impeachment
410IV(D) Inconsistent Statements by Wit- ness
410k380 Witnesses Who May Be Im-
peached by Inconsistent Statements
410k380(5) Inconsistent Statements of
One's Own Witness - :
410%380(5.1) k. In General. Most
Cited Cases
The State is allowed to impeach its own witness. us-
ing a prior inconsistent statement even if the in-
court witness acknowledges that the prior inconsist-
ent statement was made. '

[30] Constitutional Law 92 €-24768

92 Constitutional Law
92XXVII Due Process
92XXVII(H) Criminal Law ,
92XXVII(H)8 Appeal or Other Proceed-
ings for Review
92k4768 k. Record. Most Cited Cases
(Formerly 92k271) '
While normally the onus is on the appellant to per-
fect the trial record, a criminal defendant also has a
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due process right to a record of sufficient complete-
ness for review of errors. U.S.C.A. Const.Amend.
14; West's RCWA Const. Art. 1, § 12.

[31] Criminal Law 110 €=1144.13(3)

110 Criminal Law
110XXIV Review
110XXIV(M) Presumptions

110k1144 TFacts or Proceedings Not

Shown by Record

110k1144.13 Sufficiency of Evidence
110k1144.13(2) Construction  of
Evidence

110k1144.13(3) k. Construction
in Favor of Government, State, or Prosecution.

Most Cited Cases

Criminal Law 110 €1159.2(7)

110 Criminal Law
110XXIV Review -
110XXIV(P) Verdicts
110k 1159 Conclusiveness of Verdict

110k1159.2 Weight of Evidence in

General
110k1159.2(7) k. Reasonable

Doubt. Most Cited Cases
Evidence is sufficient to support a conviction if,
when taken in the light most favorable to the state,
the evidence would allow any rational trier of fact’
to find the elements of the crime beyond a reason-
able doubt. :

[32] Criminal Law 110 €~51144.13(4)

110 Criminal Law
110XXIV Review
110XX1V(M) Presumptions
‘ 110k1144 Facts or Proceedings Not .
Shown by Record
110k1144.13 Sufficiency of Evidence
110k1144.13(4) k. Evidence Accep-
ted as True. Most Cited Cases

Criminal Law 110 €-1144.13(5)

Page 9 0of 18
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110 Criminal Law
110XX1IV Review
110XXIV(M) Presumptions

110k1144 Facts or Proceedings Not

Shown by Record

110k1144.13 Sufficiency of Evidence

110k1144.13(5) k. Inferences or '
Deductions from Evidence. Most Cited Cases

Criminal Law 110 €=21159.2(5)

110 Criminal Law
110XXIV Review
110XXIV(P) Verdicts
110k1159 Conclusiveness of Verdict

110k1159.2 Weight of Evidence in
General . '
110k1159.2(5) k. Substantial Evid-
ence. Most Cited Cases
A claim of insufficiency of the evidence admits the. -
truth of all of the State's evidence and all of the in-
ferences that can reasonably be drawn from it;
however, there must be at least substantial evidence
that supports the elements of the crime charged.

[33] Double Jeopardy 135H €=>109

135H Double Jeopardy
135HIV Effect of Proceedings After Attachment
of Jeopardy
135Hk107 Effect of Am,stmg, Vacating, or
Reversing Judgment or Sentence, or of Granting
New Trial
135Hk109 k. Sufficiency or Insufficiency
of Evidence. Most Cited Cases
A defendant whose conviction is reversed due to in-
sufficient evidence cannot be retried.

*%875 Robert C. Van Siclen, Michael J. Kelly, Van
Siclen, Stocks & Firkins, Auburn, WA, for Appel-
lant.

Karl F. Sloan, Okanogan County Prosecuting Attor-
ney, Okanogan, WA, for Respondent.

THOMPSON, J. Pro Tem.fN*

FN* Judge Philip J. Thorhpson is serving
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as judge pro tempore of the Court of Ap-
peals pursuant to RCW 2.06.150.

*557 q 1 Dennis Clinkenbeard appeals his convic-
tion for sexual misconduct with a minor in the first
degree. He contends that the pertinent statute, RCW
9A.44.093(1)(b), is unconstitutional on its face and
as applied in his case. He argues that it violates
substantive due process and equal protection guar-
antees because it criminalizes consensual, private,

. adult sexual conduct. He also asserts that the trial
court erred when it allowed impeachment testimony
to be used in the State's closing argument as sub-
stantive evidence of guilt. We reverse.

FACTS

4 2 This case arises out of a sexual relationship
between an 18-year-old high school student, M.Q.,
and Dennis Clinkenbeard, a 62-year-old bus driver.
While the evidence at trial indicated the sexual
component to their relationship *558 did not begin
unti] after M.Q. tumed 18, it also showed the ro-
mantic relationship began when M.Q. was only 12.

91 3 Mr. Clinkenbeard was employed as a bus
driver for the Grand Coulee School District from
1997 until 2003. M.Q. was in the **876 fifth grade
and was approximately 12 years old at the time that

* Mr. Clinkenbeard first began to drive her school -

bus. Mr. Clinkenbeard is 44 years older than M.Q.

9 4 Mr. Clinkenbeard paid special attention to
M.Q. as her bus driver. He would give M.Q. per-
sonal notes and testimony at trial indicated that he
placed his hands on her buttocks on more than one
occasion. Once M.Q. became older and no longer
rode on Mr. Clinkenbeard's bus route, the two
passed notes through M.Q.'s younger brother. There
were several occasions, however, when. Mr.
Clinkenbeard drove the bus for school events that
M.Q. attended. During one of these frips, a friend
of M.Q.'s witnessed the two kissing on the bus.
When M.Q. was in ninth grade, she began taking
music lessons from Mr. Clinkenbeard. The two

Page 100f 18

Page 9

talked frequently over the phone.

§ 5 Mr. Clinkenbeard divorced his wife during
M.Q.'s senior year of high school, shortly after
M.Q. turned 18. He then moved his trailer next to
M.Q.'s house. M.Q. told a friend that she and Mr.
Clinkenbeard had had sex on more than one occa-
sion. However, she said that they did not have sex
until May 2003, which was after M.Q. had turned
18 but before she had graduated from high school.
Neither M.Q. nor Mr. Clinkenbeard ever made any
statements or otherwise indicated that they had sex
prior to M.Q. turning 18,

¢ 6 Based on reports from several sources of an im-
proper relationship between Mr. Clinkenbeard and

‘M.Q., Sergeant Lamry Hall and Officer Joseph
~ Lauseng served a search warrant on M.Q.'s resid-

ence on June 4, 2003. In their search of her room,
the officers uncovered several items relating' to -
M.Q.'s relationship with Mr. Clinkenbeard, includ-
ing gifts, photos, and personal letters.

- %559 § 7 Officer Lauseng also questioned M.Q.:

about her relationship with Mr. Clinkenbeard.
Specifically, the officers tried to find out if the two
had ever been intimate or had sex. Sergeant.Hall

‘asked if M.Q. wanted him to tell her mom that

M.Q. and Mr. Clinkenbeard were sexually in-
volved. M.Q. responded that, “[n]ews like this, a
mother should hear from her daughter.” Report of
Proceedings (RP) I at 125.

9 8 At trial, M.Q. explained that her statement was
not an admission that she and Mr. Clinkenbeard had

- sex, but was merely an attempt to end the line of

questioning from Sergeant Hall. When asked dir-
ectly if she and Mr. Clinkenbeard had sex, M.Q.

stated, “No.” RP II at 77.

1 9 Mr. Clinkenbeard was charged on June 9, 2003,

with two counts of child molestation in the second
degree, one count of sexual misconduct in the first
degree, and one count of communication with a
minor for immoral purposes. He was ultimately
tried on the molestation and' sexual misconduct

© 2609 Thomson Reuters/West. No Claim to Orig. US Gov. W,OrkAppendiX 1-9

http://web2.westlaw.com/print/printstream. aspx?sv=Split&prft=HTMLE&fn=_top&ifm=... ~2/11/2009



123 P.34 872 :

130 Wash.App. 552, 123 P.3d 872, 203 Ed. Law Rep. 850

(Cite as: 130 Wash.App. 552, 123 P.3d 872)

charges only. A jury found Mr. Clinkenbeard not
guilty of the two counts of molestation, but con-
victed him of sexual misconduct with a minor in the
first degree.

ANALYSIS

L. DUE PROCESS AND EQUAL PROTECTION
CHALLENGES TO RCW 94.44.093(1)(b)

§ 10 Mr. Clinkenbeard contends that the United
States Supreme Court decision in Lawrence V.
Texas has established that the right of consenting
adults to engage in private sexual behavior is pro-
tected under the fundamental rights of privacy and
intimate association. Lawrence v. Texas, 539 U.S.

558, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003). He

further asserts that RCW 9A.44.093(1)(b) is uncon-
stitutional on its face and as applied in his case be-
cause this statute intrudes on the fundamental rights
of privacy and intimate association and is not ne-
cessary to serve a compelling state interest.

[1] *360 q§ 11RCW 9A.44.093(1)(b) makes it a
class C felony for any school employee to have
" sexual intercourse with a registered student of that
school who is at least 16 years old if there is an age
difference of five years or more between the em-
ployee and the student. By its. terms, this statute can
be applied to criminally prosecute a public school
employee who has sexual intercourse with a student
who is legally an adult (over the age of 18) and
does not require the school employee to be in a pos-
ition of authority or supervision over the students.

**877 [2][3](4] 4 12“The interpretation of a statute
and the determination of whether a statute violates
the United States Constitution are issues of law that

are reviewed de mnovo.” In re Parentage of

CAMA., 154 Wash2d 52, 57, 109 P.3d 405
(2005). Where the constitutionality of a statute is
challenged, the statute is presumed constitutional
and the burden is on the party challenging the stat-
ute to prove its unconstitutionality beyond a reason-
able doubt. Tunstall v. Bergeson, 141 Wash.2d

Page 11 of 18
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201, 220, 5 P.3d 691 (2000). Courts are -generally
hesitant to strike a duly enacted statute unless fully
convinced that the statute violated the constitution.
Id. If possible, a statute should be construed as con-
stitutional. State v. Farmer, 116 Wash2d 414,
419-20, 805 P.2d 200, 812 P.2d 858 (1991).

A. Facial constitutionality of RCW 9A4.44.093(1)(b)

[S)[6] § 13 Mr. Clinkenbeard asserts that RCW
9A.44.093(1)(b) is unconstitutional -on its face.
However, in order to make a facial challenge to this
statute, he must show that there is no set of circum-
stances in which the statute, as currently written,
can be constitutionally applied. City of Redmond v.
Moore, 151 Wash.2d 664, 669, 91 P.3d 875 (2004).
“The remedy for holding a statute facially unconsti-
tutional is to render the statute totally inoperative.”
Id

[7] 9 14 Mr. Clinkenbeard cannot show that RCW
9A.44.093(1)(b) is facially unconstitutional since
he cannot show that there is no set of circumstances
in which it *561 can be constitutionally applied.
The premise behind Mr. Clinkenbeard's asserted
constitutional violation is that Lawrence established
a fundamental right to “intimate association” that
includes all private, consensual sexual conduct
between adults. Even assuming that there is a fun-
damental right to intimate association between any
and all consenting adults, the statute at issue also
applies to those students who are at least 16 but
who are not yet 18. These students are not yet legal
adults. Because the decision in Lawrence is very
clearly limited to consensual adult sexual behavior,
and does not recognize any such fundamental right

" in minors, there is no constitutional violation where

the set of circumstances includes intercourse
between a public school employee and a minor.™

FN1. The court in Lawrence makes clear
that nothing in its decision affects the abil-
ity of states to regulate sexual conduct with
minors. Lawrence, 539 U.S. at 578, 123
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S.Ct. 2472.

B. Constitutionality of RCW 9A4.44.093(1)(b) as
applied in this case

[8][9] § 15 Mr. Clinkenbeard argues that RCW
9A.44.093(1)(b), as applied in his case, violated his
rights to due process and equal protection under the
law. An as-applied challenge to the constitutional
validity of a statute is characterized by a party's al-
legation that application of the statute in the specif-
ic context of the party's actions is unconstitutional.
Moore, 151 Wash.2d at 668-69, 91 P.3d 875. Hold-
ing a statute unconstitutional as applied prohibits
future .application of the statute in a similar context,
but the statute is not totally invalidated. Id. at 669,
91 P.3d 875. A statute is presumed constitutional
and the party challenging the statute has the burden
of proving its unconstitutionality beyond a reason-
able doubt. Farmer, 116 Wash.2d at 419, 805 P.2d
200. ,

1. Lawrence v. Texas and standard of review

[10] § 16 Two potential fundamental rights are im-
plicated in the exercise of personal- liberty to en-
gage in private, adult, consensual sexual conduct:
the right to freedom of association or intimate asso-
ciation, and the right to privacy.

[11] § 17 The term “freedom of association” refers
to the choice to enter into and maintain certain in-
timate human *562 relationships. Roberts v. United
States Jaycees, 468 U.S. 609, 617-18, 104 S.Ct.
3244, 82 L.Ed.2d 462 (1984). This choice is protec-
ted against undue intrusion by the state because this
freedom is a fundamental element of personal
liberty. Id. at 618, 104 S.Ct. 3244. Additionally,
the formation and preservation of intimate personal
relationships is afforded a substantial measure of
**878 protection from unjustified interference from
the state. Jd. '

[12] § 18 There is also an individual right to pri-
vacy which, although not expressly guaranteed. in
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the United States Constitution, is implicitly one as-
pect of the liberty that is protected by the due pro-
cess clause of the Fourteenth Amendment, or as one
of the “penumbras” of the express guarantees of the
Bill of Rights. See Carey v. Population Servs.
Int'l, 431 U.S. 678, 684, 97 S.Ct. 2010, 52 L.Ed.2d
675 (1977); Griswold v. Connecticut, 381 U.S.
479, 484-85, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965).
This right to privacy also includes the right of per-
sonal autonomy, particularly in matters pertaining
to marriage, procreation, contraception, family rela-
tionships, and child-rearing. Bedford v. Sugarman,
112 Wash.2d 500, 513, 772 P.2d 486 (1989).

q 19 The Court in Lawrence invalidated a Texas
statute that made it a misdemeanor offense for two
persons of the same sex to engage in certain intim-
ate conduct. Lawrence, 539 U.S. at 563-64, 123
S.Ct. 2472. Specifically, the Court determined that
the statute violated the guarantees of substantive
due process because it regulated a “personal rela-
tionship that, whether or not entitled to formal re-
cognition in the law, is within the liberty of persons
to choose without being punished as criminals.”
Id. at 567, 123 S.Ct. 2472.

91 20 The Lawrence Court also looked to an
“emerging awareness that liberty gives substantial
protection to adult persons in deciding how to con-
duct their private lives in matters pertaining to
sex.” Id. at 572, 123 S.Ct. 2472. This implies that
part of the substantive protections of due process
includes personal decisions relating to sexual prac-
tices either in the bedroom or in other private places.

#563 § 21 The Court also noted that the state and
courts should avoid interfering in private relation-
ships, “absent injury to a person or abuse of an in-
stitution the law protects.” /d. at 567, 123 S.Ct.
2472. Therefore, the decision in Lawrence may also
be fairly said to restrict what courts should consider
a legitimate state interest when the conduct in ques-
tion is private, consensual sexual activity between

* adults.
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{ 22 Additionally, the Lawrence opinion-does not
employ a fundamental rights analysis, but instead
applied a rational basis review to the challenged
statute. /d. at 578, 123 S.Ct. 2472. The basis of the
court's decision was that the statute at issue,
“furthers no legitimate state interest which can jus-
tify its intrusion into the personal and private life of
the “individual.” Jd. This application of rational
basis review implicitly asserts that the right of con-
senting adults to engage in private, sexual behavior
does not rise to the level of a fundamental right.

[13] § 23 While the decision in Lawrence restricts
the degree to which government may regulate
private, adult, consensual sexual behavior, the court
did not establish that this behavior rises to the level
of a fundamental right. Moreover, even if Lawrence
did establish that heightened review was required in
some cases of private, consensual, adult sexual
activity, the decision specifically points out that
these protections do not apply to cases that may in-
volve minors, those who are vulnerable to coercion,
and those who are situated in relationships where
~ consent may not easily be refused. Jd.RCW
9A.44.093(1)(b) addresses conduct where all three
potential situations are present, as it prevents much
older adults from abusing their access to students in
order to exploit these students sexually.

¢ 24 Because Lawrence v. Texas does not establish
a fundamental right to all consensual adult sexual
conduct, we apply a rational basis review to Mr.
Clinkenbeard's as-applied due process and equal
protection claims.

*564 2. Substantive due process

[14] 9§ 25 The right to due process is protected by
the Fourteenth Amendment and article I, section 3
of the Washington Constitution. The substantive
component of the Fourteenth Amendment's due
process clause forbids the government to infringe
on fundamental liberty interests unless the infringe-
ment is narrowly tailored to serve a compelling
state interest. Reno v. Flores, 507 U.S. 292, 301-02,
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113 S.Ct. 1439, 123 L.Ed.2d 1 (1993).

**879 [15] § 26 Generally, when there is no alleged
violation of a fundamental right, the challenged
state action need only be rationally related to a le-
gitimate government interest. See, eg., City of
Bremerton v. Widell, 146 Wash.2d 561, 580, 51
P.3d 733 (2002); Washington v. Glucksberg, 521
U.S. 702, 722, 117 S.Ct. 2258, 138 L.Ed.2d 772
(1997). The defendant challenging the constitution-
ality of a statute must show that the law is so unre-
lated to the achievement of a legitimate purpose
that the law is arbitrary or obsolete. Seeley v. State,
132 Wash.2d 776, 813, 940 P.2d 604 (1997).

[16)[17] § 27 The police powers of government al-
low the legislature to enact laws in the interests of
the people. Weden v. San Juan County, 135
Wash.2d 678, 691, 958 P.2d 273 (1998). The scope
of that power is broad and encompasses measures
which bear a reasonable and substantial relation to
promotion of the general welfare of the people. Id.
at 692, 958 P.2d 273. In legislating for the general
health, safety, and welfare of the people, certain
constraints on individual freedom have traditionally
been imposed by the state. Stare v. Smith, 93
Wash.2d 329, 339, 610 P.2d 869 (1980). It is not
the proper function of the courts to substitute their
judgment for that of the legislature with respect to
the necessity of these constraints. /d.

[18] 9 28 The state's interest in protecting children
from sexual exploitation and abuse is 2 compeliing
government objective that justifies at least some
regulation of sexual conduct, even where it in-
fringes on the right to privacy. Farmer, 116
Wash.2d at 422, 805 P.2d 200. Courts show even
greater deference to the determinations of the state
in the context *565 of education. See, e.g., Grutter
v. Bollinger, 539 U.S. 306, 328, 123 S.Ct. 2325,
156 L.Ed.2d 304 (2003); Hazelwood Sch. Dist. v.
Kuhlmeier, 484 U.S. 260, 273, 108 S.Ct. 562, 98
L.Ed.2d 592 (1988).

9 29 The state is constitutionally obligated to
provide an education to its children. CONST. art.
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IX. As part of that duty, the state has a legitimate
interest in providing a safe school environment.
Among the concems that support RCW
9A.44.093(1)(b) is the fear that unsupervised access
to children could be used by adults to groom or co-
erce the students into sexual exploitation. In this
case, this concern seems especially cogent, as Mr.
Clinkenbeard appears to have begun his sexual
overtures toward M.Q. when she was only 12 years
old.

[19] 9 30RCW 9A.44.093(1)(b) is relevant to the
concerns of protecting children from sexual exploit-
ation. The statute makes it illegal for those in con-
tact with much younger children without outside
supervision to use their access to students for sexu-
al exploitation. Because this statute is not wholly ir-
relevant to the goal of preventing the exploitation
of students, and therefore is not arbitrary, RCW
9A.44.093(1)(b) did not viclate Mr. Clinkenbeard's
right to substantive due process in this case.

3. Equal protection

4 31 The Fourteenth Amendment provides that,

“[n]o state shall .. demy to any person within its
jurisdiction the equal protection of the laws,” and
the Washington State Constitution provides for the
right of equal protection in article I, section 12.

[20] § 32 The equal protection clauses of the feder-

. al and state constitutions require that persons simil-
arly situated with respect to a legitimate purpose of
the law receive like treatment. State v. Harner, 153
Wash.2d 228, 235, 103 P.3d 738 (2004). At the
threshold of an equal protection determination, the
court must first identify the standard of review.
O'Hartigan v. Dep't of Pers., 118 Wash.2d 111,
122, 821 P.2d 44 (1991).

[21][22]{23] *566 § 33 One of three tests may be
used to determine whether the right to equal protec-
tion has been violated. First, strict scrutiny applies
when a classification affects a suspect class or a
fundamental right. Westerman v. Cary, 125
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- Wash.2d 277, 294, 892 P.2d 1067 (1994). Under

the strict scrutiny test, a law may be upheld only if -
it is shown to be necessary for a compelling state

interest. Jd. Second, the intermediate scrutiny test

may apply in certain limited circumstances where

the ‘classification affects an important right and ap-

plies to a semi-suspect class not accountable for its

status. Id. Under**880 this test, the law must fairly

be viewed as furthering a substantial interest of the

state. City of Richland v. Michel, 89 Wash.App.

764, 771, 950 P.2d 10 (1998). Third, the rational

basis test applies when the challenged classification

involves neither a fundamental right nor a suspect

classification. O'Hartigan, 118 Wash.2d at 122,

821 P.2d 44. Under the rational basis test, the law is

subject to minimal scrutiny and will be upheld un-

Jess it rests on grounds wholly irrelevant to the

achievement of a legitimate state objective. Wesi-
erman, 125 Wash.2d at 294-95, 892 P.2d 1067.

€ 34 Because Lawrence did not recognize a funda-
mental right of consenting aduits to engage in
private, sexual behavior without government inter-
ference, strict scrutiny does not apply in this case.

4 35 However, Mr. Clinkenbeard may have an argu-
ment for the application of intermediate scrutiny.
While the Lawrence court did not establish that
private sexual behavior between consenting adults
was protected as a fundamental right, the court did
make clear that this area of autonomy is of great
importance. The decision cautions strongly against
the states interfering in private relationships.

. Lawrence, 539 U.S. at 567, 123 S.Ct. 2472. The

court also referred to the importance of safeguard-
ing the individual liberty of adult persons to decide
for themselves how to conduct their private lives in
matters relating to sex. /d. at 572, 123 S.Ct. 2472.
Therefore, the Lawrence decision may have estab-
lished private sexual behavior between consenting
adults as an important right.

#567 9§ 36 Even assuming that Lawrence did estab-
lish an important right, intermediate scrutiny does
not apply to this case because Mr. Clinkenbeard has
not demonstrated his membership in a semi-suspect
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class. The class at issue in RCW 9A.44.093(1)(b) is
public school employees. Prior decisions indicate
that a particular employment status does not create
a semi-suspect class. See, e.g., Griffin v. Eller, 130
Wash.2d 58, 65, 922 P.2d 788 (1996). Mr. Clinken-
beard has not demonstrated either how this class is
semi-suspect, or how it is not accountable for its
status. Thercfore, intermediate scrutiny should not
be applied in this case.

[24] § 37 Because this case does not involve the in-
fringement of a fundamental right, or the infringe-
ment of an important right and disparate treatment
of a semi-suspect class, we apply the rational basis
review to Mr. Clinkenbeard's claim. In order to in-
validate the statute based on equal protection
grounds, Mr. Clinkenbeard must show, beyond a
reasonable doubt, that no state of facts exist that
justify the. challenged classification. Smith, 93
Wash.2d at 337, 610 P.2d 869. A legislative dis-
tinction will survive the rational basis test if (1) all
members of the class are treated alike; (2) there is a
rational basis for treating differently those within
and outside of the class; and (3) the classification is
rationally related to the purpose of the legislation.
O'Hartigan, 118 Wash.2d at 122,821 P.2d 44.

[25] 4 38 Here, the pertinent class is public school
employees. There is nothing else in the text of
RCW 9A.44.093(1)(b) that distinguishes among the
public school employees that are covered by the
statute. The statute singles out public school em-
ployees because they have unique access to chil-
dren, often in an unsupervised context, and can use
that access to groom or coerce children or young
adults into exploitive or abusive conduct. Given the
important goals of providing a safe school environ-
ment for children and preventing the sexual exploit-
ation of children, this distinction has a basis that is
rationally related to those important and compelling
government purposes. As such, the application of
RCW 9A.44.093(1)(b) to Mr. Clinkenbeard's case
did not constitute a violation of his right to equal
protection.

%568 € 39 We hold that RCW 9A.44.093(1)(b) is
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not facially unconstitutional as a violation of sub-
stantive due process or equal protection. We also
hold that there was no constitutional violation
based on the application of RCW 9A.44.093(1)(b)
to Mr. Clinkenbeard's case.

II. USE OF IMPEACHMENT EVIDENCE AS
SUBSTANTIVE EVIDENCE OF GUILT

1 40 Mr. Clinkenbeard alleges that the trial court
improperly permitted impeachment ** testimony to
be used as substantive evidence of guilt in his case.
He further argues that, absent the out-of-court state-

ments made by M.Q. about having sex with Mr.

Clinkenbeard, there is insufficient evidence to
support his conviction.

[26] § 41 Mr. Clinkenbeard's assertion presents
two questions for review. First, did the State im-
properly use impeachment evidence as substantive
evidence of guilt? Second, if the impeachment
statements were improperly used, was the remain-
ing evidence sufficient to support the conviction?
From the record before this court, it appears that the
State did use impeachment evidence as substantive
evidence of guilt, and that this was the sole evid-
ence of the essential element of sexual intercourse
in this case. Because there was no other evidence
from which a reasonable jury could have found the
essential element of sexual intercourse, we hold
that there was insufficient evidence to convict Mr.
Clinkenbeard of sexual misconduct with a minor
and reverse his conviction with prejudice. -

A. State's use of impeachment evidence as sub-
stantive evidence of guilt

[27] 9§ 42 We reyiew a trial court's rulings on the
admissibility of the evidence under an abuse of dis-
cretion standard. State v. Powell, 126 Wash.2d
244, 258, 893 P.2d 615 (1995). An abuse of discre-.
tion exists when the trial court's exercise of discre-
tion is manifestly unreasonable or is based upon un-
tenable grounds. Id. '
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*569 9§ 43 Hearsay is a statement, other than one
made by the declarant while testifying at trial,
offered into evidence to prove the truth of the mat-
ter asserted. ER 801(c). Generally, hearsay is mnot
admissible as evidence unless specifically permitted
by the rules of evidence, by court rules, or by stat-
ute. ER 802.

(28] § 44 An out-of-court-statement is hearsay
when offered to prove the truth of the matter asser-
ted, even if the statement was made and acknow-
Jedged by sorneone who is an in-court witness at
trial. State v. Sua, 115 -Wash.App. 29, 41, 60 P.3d
1234 (2003).

q 45 Mr. Clinkenbeard was charged with sexual
misconduct . with a minor under RCW
9A.44.093(1)(b). This statute makes it 2 crime for a
public school employee to have sex with a student
if the two are not married to each other and the em-
ployee is at least five years older than the student.
RCW 9A.44.093(1)(b). Therefore, the State was re-
quired to prove that Mr. Clinkenbeard and M.Q.
had sexual intercourse as part of the sexual miscon-
duct with a minor charge.

€ 46 Statements made by M.Q. to others were used
as the sole proof of the-element of sexual inter-
course in this case. These statements were allowed
in as impeachment evidence based on M.Q.'s denial
at trial that she and Mr. Clinkenbeard had sexual in-
tercourse. These statements, as hearsay, would not
otherwise have been admissible.

{ 47 A witness may be impeached with a prior out-
of-court statement of a material fact that is incon-
sistent with his-testimony in court, even if such a
statement would otherwise be inadmissible as
hearsay. State v. Dickenson, 48 Wash.App. 457,
466, 740 P.2d 312 (1987). Impeachment evidence
affects the witness's credibility but is not probative
of the substantive facts encompassed by the evid-
ence. State v. Johnson, 40 Wash.App. 371, 377,
699 P.2d 221 (1985).

1 48 Because such evidence cannot be used as sub-

Page 10 01 1¥

Page 15

stantive proof of guilt, the State may not use im-
peachment as a guise for submitting to the jury sub-
stantive evidence *570 that would otherwise be in-
admissible. State v. Babich, 68 Wash.App. 438,
444, 842 P.2d 1053 (1993). The concern behind this
prohibition is that prosecutors will exploit the jury's
difficulty in making the subtle distinction between
impeachment and substantive evidence. See, e.g.,
State v. Hancock, 109 Wash.2d 760, 763, 748 P.2d
611 (1988).

9 49 Here, the only evidence that established sexual
intercourse. between M.Q. and Mr. Clinkenbeard
came from the impeachment evidence brought out
on the State's direct examination of Sergeant Hall
and from the testimony of one of M.Q.'s friends,
Reanna Gall. The record does contain at least one
objection by  Mr. Clinkenbeard to the
testimony**882 provided by Ms. Gall regarding
anything that M.Q. might have said.

9 SO The State represented to the court that any
questions directed to- Ms. Gall about what M.Q.
might have said regarding her relationship with Mr.
Clinkenbeard were solely for impeachment pur-
poses and would be limited to the scope of ques-
tions previously put to M.Q. The State asserted that
the purpose of the testimony regarding M.Q.'s state-
ments was to impeach M.Q.'s denial that she made
the statements and of the sexual relationship
between her and Mr. Clinkenbeard.

[29] 9§ 51 The admission of M.Q.'s statement to Ser-
geant Hall would ordinarily be a violation of the
hearsay rule. While the record is less clear as to the
basis for admitting Sergeant Hall's testimony as to
M.Q.'s statement, the statement appears to be im-
peachment evidence against M.Q.'s denial that the
sexual intercourse occurred. The admission of
M.Q.'s statement is permissible for this purpose, as

“the State is allowed to impeach its own witness us-

ing a prior inconsistent statement. ER 607. This is
the case even if the in-court witness acknowledges
that the prior inconsistent statement was made.
See, e.g., Sua, 115 Wash.App. at 33-34, 60 P.3d
1234,
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9 52 Despite the fact that the proper use of M.Q.'s
prior inconsistent statements was for impeachment
purposes only, the State used them as substantive
evidence of *571 guilt at trial. In its closing state-
ments to the jury, the prosecution asserted that

M.Q.s statements to Sergeant Hall and Ms. Gall

were proof of sexual intercourse between M.Q. and
Mr. Clinkenbeard. Therefore, we hold that this was
an improper use of impeachment testimony as sub-
stantive evidence. .

9 53 The State urges that the issue of the use of im-
peachment testimony as substantive evidence was
waived by Mr. Clinkenbeard because he failed to
make an objection on the record. However, the trial
“court in this case made no record of any of the ob-
jections, arguments, or rulings that took place out-
side of the presence of the jury. The trial court
noted that it had no court reporter and, in order for
the parties to discuss anything outside the presence
of the jury, the court had to “turn off the sound sys-
tem and then there's no record.” RP Il at 15-16.

[30] § 54 While normally the onus is on the appel-
Jant to perfect the trial record, a criminal defendant
also has a due process right to a record of sufficient
* completeness for review of errors. State v. Larson,
62 Wash.2d 64, 66-67, 381 P.2d 120 (1963); State
ex rel. Henderson v. Woods, 72 Wash.App. 544,
550-52, 865 P.2d 33 (1994). In light of the fact that
the omissions in the record are extensive, and there
is virtually no way for Mr. Clinkenbeard to supple-
ment the record or to prove the specific content of
the omitted sections, we decline to deem this issue
waived.

B. Sufficiency of the evidence

9 55 Having determined that the State improperly
used impeachment evidence as substantive evid-
ence in this case, we must next determine whether
there was any other evidence sufficient to support
Mr. Clinkenbeard's conviction for sexual miscon-
duct with a minor.
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[31][32] § 56 Evidence is sufficient to support a
conviction if, when taken in the light most favor-

‘able to the state, the evidence would allow any ra-

tional trier of fact to find the elements of the crime

- beyond a Teasonable doubt. State v. Delries, 149

Wash.2d 842, 849, 72 P.3d 748 (2003). A claim of
*572 insufficiency admits the truth of all of the
State's evidence and all -of the inferences that can
reasonably be drawn from it. Jd. However, there
must be at least substantial evidence that supports
the elements of the crime charged. State v. Cleman,

.18 Wash.App. 495, 498, 568 P.2d 832 (1977).

9 57 In this case, the State was required to prdve
beyond a reasonable doubt that M.Q. and Mr. -

- Clinkenbeard engaged in sexual intercourse as an
“essential element of the crime of first degree sexual

misconduct with a minor. “Sexual intercourse’ is
defined according to jts ordinary meaning, and in-
cludes any penetration that is not for medical treat-
ment or diagnostic purposes as well as any act of
sexual contact between the sex organs **883 of one
person and the mouth or anus of another. RCW
9A.44.010(1).

q-58 In the absence of M.Q.s statements to Ser-
geant Hall and Ms. Gall regarding having sex with
Mr. Clinkenbeard, there is no other evidence in this
case that would establish the conduct that is re-
quired to prove sexual intercourse. Because there is
no other evidence at all in the record regarding the
specific act of sexual intercourse, there is insuffi-
cient evidence to allow a rational trier of fact to
find the elements of the crime beyond a reasonable
doubt. As such, there is insufficient evidence in this
case to support Mr. Clinkenbeard's conviction for
first degree sexual misconduct with a minor.

[33] 9 59 A defendant whose conviction is reversed
due to insufficient evidence cannot be retried.
DeVries, 149 Wash.2d at 853, 72 P.3d 748. There-
fore, we reverse Mr. Clinkenbeard's conviction with
prejudice.

WE CONCUR: KATO, C.J., and BROWN, J.
Wash.App. Div. 3,2005.
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